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As an attorney, you will some- 
times be asked to recommend 
financial experts to assist your 
clients with everything from 
personal investment manage- 
ment and estate administration 
to corporate trust, employee ben- 
efit and stock transfer services. 


IT'S ABOUT MONEY. 


You'll be expected to find 
the best sources, and you'll be 
judged by the ones you suggest. 
But can you afford the time to 
study all the alternatives before 
you make a referral? 


IT'S ABOUT TIME. 


Fortunately, one source 


stands out today as a sure 
recommendation for tomorrow. 
Society. We offer nearly a 
century of fiduciary experience, 
proven investment skills, the 
latest technical resources, and 
fee-based compensation like 
your own. 

So for your future reference 
— Society. We’re a source you 
can recommend with confi- 
dence and without spending too 
much valuable time. That's 
what it’s all about. 


Society 


Investment Management 
and Trust Services 


ee 


Naples 813-261-0990 + Palm Beach Gardens 407-625-0006 » Tampa 800-323-2338 


Colorado - Connecticut - Florida - Indiana - Michigan - Missouri - New York - Ohio - Texas 
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EVERY YEAR OUR 
SEMINAR PROGRAM GETS 
MORE ADVANCED. 


Most Florida real estate attorneys know about 
The Fund’s high-quality, low-cost seminars. We've 
long been the state’s best provider of comprehen- 
sive, continuing legal education. 

However, some lawyers seem to think that our 
seminars cover only very basic subject matter. And 
this just isn’t true. 


Legal Seminars From Basic 
To Breakthrough. 


Each year for the last four, we’ve added a 
new seminar, and most are medium- to high-level. 
Consequently, of the eight 
seminars offered on a regular 
basis throughout the state, four 
are intermediate, and four 

are quite sophisticated. 
Moreover, all seminars 
are updated regularly to 
y reflect the changes and trends 

in the industry. 

So even Our core seminars 
something to offer an 


/ have 
/ experienced real estate attorney. 
Of course, all Fund seminars 

have been approved by The 
Florida Bar for CLE credit, as 


well as by NALA and NALS. 


Announcing A New Seminar That 
Hits You Where You’re Vulnerable. 


Our newest program is the Claims Avoidance 
Seminar. It addresses the prevention of claims at 
all stages of the real estate transaction, from contract 
through post-closing. Included are such major 
claims areas as forgeries, construction liens, access, 
submerged/sovereignty lands and descriptions. 

This seminar will increase your under- 
standing of what constitutes a valid claim, the 
nature of claims for which the attorney may be 
liable, and methods for avoiding and 


limiting the amounts of claims. 


We Lower The Cost Of | 
Higher Education. 


veniently offered in every 
region of the state, at regular 
intervals. They are presented 
by our full-time education 
staff and other Fund 
professionals. 


Fund seminars are con- 


Q Lawyer QO Paralegal/Legal Asst./Secretary Other 


Fund seminars cost significantly less per 
credit hour than the average cost for other real 
estate law seminars available in the state of Florida. 


The Florida Real Estate Industry 
Has Its Own Training Division. 
It’s Called The Fund. 


The Fund has always been committed to 
helping Florida real estate attorneys stay abreast 
of their profession — through 
a variety of publications and 
periodicals, as well as the 
annual Fund Assembly and the 
year-round schedule of seminars. 

Everything we do is designed 
to help you improve the 
efficiency of your 

practice, broaden 

your knowledge, 

and satisfy your CLE 

and other continu- 

ing education 

requirements. 

For more 
information on the 
educational oppor- 
tunities offered 
by The Fund, 
fill out the coupon below. 

It’s the basic way to get more advanced. 


I am particularly interested in: 

QO Seminars Q Publications 
Name 

Firm 

Address 

City 
Telephone (__). 
Fund Member # 


State Zip 


Mail to: Attorneys’ Title Insurance Fund, Inc. 
Attn: Marketing Services 
P.O. Box 628600 


Orlando, FL 32862-8600 


FBJ 2092 


© 1992 Attorneys’ Title Insurance Fund, Inc. 
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And you will be too. 


Incorporating a new company is routine to you...It’s a very special day to your 


clients. Empire makes sure you get the professional look for that special day that 
impresses... 


Each Corporate Kit complies with the new corporation act and features: 


© Checklist ¢ Instructions * Work Sheets ® 8 Tab Dividers ® Stock Transfer Ledger ® 25% Rag Minutes ® 21 Certificates © Padded 
Binder ¢ Slip Box * Written Statements to Organize in Lieu of Minutes * Typewriter Spaced ® Buy-Sell Agreements ® Indepen- 
dent Contractor Agreement * Employment Agreement ® Stock Subscription Agreement * Indemnification of Officers and 
Directors Plan ¢ Death Benefit Plan ¢ IRC Election 248 Plan ® ‘‘S’’ Corporation formerly Sub ‘‘S’’ Plan © Medical Plan © Voting 
Trust Plan ¢ Shareholders Minutes * Directors Minutes ¢ Annual Shareholders Minutes ¢ Power of Attorney Form ® Special 
Power of Attorney Form ¢ Shareholders Notice of Waiver © Directors Notice of Waiver © Officers Notice of Waiver 
© Shareholder Proxy * Application for Sales and Use Tax ¢ Application for Employer ID Number ¢ Pre-printed Envelopes for 
Both Applications * Election by Small Business Corporation (Form 2553) © State Unemployment Status Application. 
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Citation Corrected 

An attorney from Ft. Lauderdale 
called to my attention the omission of 
a digit in the citation of Johnson uv. 
Johnson, 396 So.2d 192 (Fla. 4th DCA 
1980), which appears in the first para- 
graph of my article on page 64 of the 
July/August Journal entitled “A Di- 
vorce Trial Without Live Witnesses: 
Family Law in the 21st Century.” 


MEREDITH J. COHEN 
Orlando 


Update to Joint 
Accounts Article 

On May 28, 1992, the Supreme Court 
of Florida decided Estate of Combee, 
So.2d __, 17 FLW 8297 (Fla. 
1992). My article, Joint Accounts in 
Financial Institutions or the Case of 
“Surviving Party v. Personal 
Representative” (March and April 
1992), indicated that Estate of Combee, 
583 So.2d 708 (Fla. 2d DCA 1991), was 
the most favorably decided case from 
the standpoint of the surviving account 
holder. Citing the above-mentioned ar- 
ticle as support for its conclusion, the 
Supreme Court approved the Second 
District Court of Appeal’s decision with 
respect to Estate of Combee. The views 
of author and court are thus in accord. 


Davin T. SMITH 
Gainesville 


Clarification 

This letter responds to the article, 
“The Admissibility of Blood Serum Al- 
cohol Test Results in DUI Cases,” autho- 
red by Carol A. Roehrenbeck and Ray- 
mond W. Russell in which I was 
acknowledged for my contribution. My 
involvement was limited to the dis- 
semination of factual data concerning 
various methodologies as well as physi- 
ological variances in water content in 
body fluids. Unfortunately, I did not 
review the article prior to publication, 
although I was presented with the 
opportunity to do so. 

After review of the article I must 
state that the opinions, as well as the 
conclusions expressed in the article 
must be attributed entirely to the 
authors and do not reflect those opin- 
ions or conclusions expressed by my- 
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self. The major points of disagreement 
with the article are: 

1. Significance of Hematocrit—Red 
blood cells contain approximately 76 
percent water and do not just occupy 
space, therefore, ethanol will freely 
distribute in them as well as the se- 
rum. A 20 percent decrease in hemato- 
crit will result in only a four percent 
overall increase in total water content 
if massive intravenous fluid therapy 
has not occurred. 


2. Sample Collection—Proper identifi- 
cation of samples collected from emer- 
gency room patients by hospital per- 
sonnel follows as strict, if not stricter, 
protocols than blood collected for legal 
purposes. Medical treatment depends 
upon the results of those tests being 
ordered. 


3. Testing Methodology—Enzymatic 
methodology is a very accurate and 
precise method for the determination 
of ethanol. While it may not be a 
separative technique, it most certainly 
is a selective technique. Consistently, 
over the last five years, interlaboratory 
quality control programs have shown 
no statistical difference between gas 
chromatography and the enzymatic 
method. In the latest survey, 486 labo- 
ratories participated of which 61.5 per- 
cent utilized the enzymatic method- 
ology. One sample contained acetone 
and isopropanol in levels which were 
present in significantly high concentra- 
tions, along with ethanol. The enzyma- 
tic method did not identify these adul- 
terants but on the other hand did not 
measure them either. Ethanol values 
reported by both methods were the 
same. Forensic scientists do favor the 
gas chromatographic technique due to 
its ability to identify other potentially 
lethal chemicals. This fact in no way 
diminishes the validity of the enzyma- 
tic methodology employed in hospital 
laboratories, it only limits the screen 
to ethanol. 

I do not unequivocally state that all 
clinical or hospital laboratories relate 
to the eventual importance of a serum 
alcohol level to the legal system; how- 
ever, I can state that the checks and 
balances utilized in clinical laborato- 
ries in most cases surpass those util- 
ized in forensic laboratories. Both are 
very stringent. It would behoove the 
defense attorney, however, to ensure 
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that the proper procedures and calibra- 
tions had been done prior to analysis 
before accepting the hospital-run alco- 
hol level into evidence. Beware, how- 
ever, most hospital laboratorians do 
not feel comfortable in the legal setting 
as most attorneys do not feel 
comfortable in the hospital setting. If 
the result is truly in question, I heart- 
ily suggest the retaining of a qualified 
expert in the field of clinical chemistry 
or toxicology to review the entire proce- 
dure. It could save a lot of time and 
expense. 

For those attorneys interested in a 
very factual and convenient reference 
source dealing with this subject, I rec- 
ommend the book Medicolegal Aspects 
of Alcohol Determination in Biological 
Specimens, edited by Dr. James Garri- 
ott, available from the Medical Legal 
Institute, (818) 995-7189. 


F. THOMAS CARROLL, 
Chief Toxicologist 


Palm Beach County Sheriff's Office and 
Office of the Medical Examiner 
West Palm Beach 


The Florida Bar Journal welcomes 
letters to the editor. Letters should 
be no longer than 350 words, and may 
be edited. Letters may be directed to 
“Letters to the Editor,’ The Florida 
Bar Journal, 650 Apalachee Park- 
way, Tallahassee, Florida 32399- 
| 2300. 


“I never chased an ambulance. But when I passed the bar, 
I chased trucks delivering Crane Papers. 
That’s how I tracked down the most prestigious firms.” 


FOR MORE INFORMATION ABOUT CRANE’S PAPERS FOR THE LEGAL PROFESSION, WRITE ON YOUR 
FIRM'S LETTERHEAD TO MR. R. W. KERANS, CRANE & CO., 30 SOUTH ST., DALTON, MA 01226. 


CLIENTS 
PLEASE 
CLOCK IN 
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Steve Rusuine- 


“Farley, | want to speak with you about your 
billing practices.” 


WHEN YOU NEED 
SOMEONE WHO 
UNDERSTANDS BOTH 
INSURANCE AND THE LAW... 
YOU NEED SIVER 


Today Siver Insurance Consultants brings an entirely new meaning to litigation support for 
lawyers handling insurance cases. Our professional staff includes senior consultants with both a 
law degree and insurance experience. This combination allows us to furnish both consultation and 
expert testimony. We can assist in developing theories of recovery and damages, anticipation of 
defenses, coverage interpretations, discovery strategy and in locating appropriate experts. 

Typical Siver involvement may include: insurance industry custom and practice; bad faith; 
agent/broker malpractice; claims-made issues; products liability; premium controversies; insurer 
insolvency; directors’ and officers’ liability; controverted claims; and coverage disputes. 

Our counsel is particularly valuable to litigators because we actively consult with our clients 
on a daily basis concerning matters of property and liability insurance, risk management, 
employee benefits and life insurance. Therefore, our analyses are based on first-hand experience. 

We suggest that you and your client will be well served to include Siver in the initial 
evaluation of any case involving insurance. First discussion and impressiuns offered without 
charge. 


For information contact: 

Edward W. Siver, CPCU, CLU or; 
Jim Marshall, JD, CPCU, ARM 
9400 Fourth Street North 

St. Petersburg, Florida 33702 
Telephone: (813) 577-2780 
Facsimile: (813) 579-8692 


SIVER 


INSURANCE CONSULTANTS 
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PRESIDENTS PAGE 


We'll Get in the Ring With Anyone, 
Mr. President, But Make It Justice 
for All, Not Politics 


ear Mr. President: 
The nation heard your 
combative challenge at the 
August convention when you an- 
nounced: 


Sharp lawyers are running wild. Doctors 
are afraid to practice medicine. And some 
moms and pops won’t even coach Little 
League anymore. We must sue each other 
less, and care for each other more. I am 
fighting to reform our legal system, to put 
an end to crazy lawsuits. And if that means 
climbing into the ring with the trial law- 
yers, well, let me just say, Round 1 starts 
tonight. 


The majority of us lawyers earn our 
living in the arena of private enter- 
prise, and most of us believe sincerely 
that what we do in and for the justice 
system contributes to the common good. 
Our public service keeps the world’s 
greatest democracy alive and relatively 
healthy when we champion the cause 
of the defenseless by checkmating the 
insensitive power of government and 
the privileged. 

We all agree that the legal system 
needs to be improved to provide even 
more access to justice. Well-meaning 
persons can have honest, good faith 
differences on exactly what needs to 
be done to give Americans that greater 
access to justice; but one thing to which 
we should all agree is that any sug- 
gested reforms must be based on a 
factual assessment of the current legal 
system in America. Unfortunately, a 
great amount of information being con- 
veyed to the American people is 
factually incorrect or misleading. When 
this misinformation comes from special 
interest pressure groups, we under- 
stand the motive; when such informa- 
tion emanates from the executive 
branch, intended to serve the broad 
interests of Americans, we do not un- 
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derstand the motive. 

A case in point is the administra- 
tion’s persistent and pernicious 
misrepresentation of America’s legal 
system. These mischaracterizations are 
apparently intended to garner support 
through unwarranted ridicule of law- 
yers and the legal system. If successful, 
they will have undermined America’s 
confidence in the third branch of gov- 
ernment and built support for 
draconian changes in our justice sys- 
tem. The changes will have destroyed 
the pillars of a strong, independent 
justice system which are the jury sys- 
tem, due process, protection of the 
accused, and protection for the victims 
from the powers of government and the 
privileged. 

The executive branch asserts that 
there is a “litigation explosion” in this 
country, with 18 million new civil law- 
suits filed each year overburdening the 
state courts, and with federal courts 
being overrun by product liability cases. 
That is misleading. Traffic and crimi- 
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nal (including juvenile) cases are 
responsible for approximately 82 per- 
cent of the total caseload in America! 
That is where the caseload explosion 
has strained the court system. Of the 
remaining 18 percent (the civil law- 
suits referred to by the executive 
branch), the vast majority are small 
claims, domestic relations, estate, and 
contract matters. Tort cases, other than 
those filed in small claims, make up 
less than 1.8 percent of the total 
caseload in the state courts and only 
2.7 percent of the total civil caseload. 
Reforms in tort cases will not greatly 
impact the cost or efficiency of the 
overail justice system. The truly sig- 
nificant problems of overloading and 
underfunding will remain. 

The executive branch also asserts 
that America has lost its competitive- 
ness because manufacturers are 
relentlessly being sued. The facts are 
that product liability filings in federal 
courts, with the exception of asbestos 
cases, declined by some 36 percent 
between 1985 and 1991. Civil filings, 
in general, have declined a total of 24 
percent during that time. The federal 
government’s definitive study on com- 
petitiveness, by the nonpartisan 
Congressional Office of Technology As- 
sessment, found the critical factors 
hurting the U.S. in world markets to 
be a) capital costs; b) quality of work- 
ers; and c) lack of technology transfer 
to small and medium-sized companies, 
not the civil justice system. 

Lastly, consider the question oft re- 
peated by your administration, “Does 
America really need 70 percent of the 
world’s lawyers?,” which is apparently 
intended to be rhetorical. The Institute 
for Legal Studies estimates that Ameri- 
can lawyers probably make up at most 


We ve the two-hundred thousand plus pages 
of Florida Supreme Court and District Courts of Appeal 
ore from 1950 to the present on compact disc. Plus _ 


1950 to 
Present 


Supreme Court Opinions 
Courts of Appeal Opinions 
Statutes 


AWith CaseBase it’s incredibly easy. 
| -for you to research it allina matter of 8 
| seconds. The way you were = 
| taught to research. Because it 
| Was created by attorneys... no 
CaseBase-eives 
| accuracy of electronic 
The Research Institute of America Thomson Electroni¢ Publishir 


between 25 and 35 percent of the 
world’s lawyers. Trying to count the 
number of lawyers in the world is 
virtually impossible because lawyers 
are defined differently from country to 
country and they serve different roles. 
The 70 percent figure apparently com- 
pares lawyers engaged exclusively in 
conducting trials in Japan, England, 
and Wales with general practice attor- 
neys in the United States—most of 
whom do not have trial practices. 

Unfavorable comparisons are made 
between our legal system and those of 
other countries. However, a recent ex- 
haustive study of liability law and 
compensation in 10 foreign countries, 
including all six in Western Europe, 
found that overall damage awards tend 
to be much smaller and more predict- 
able in other nations. The reason being 
the greater availability of government 
entitlement programs and other sources 
of compensation. Medical expenses, for 
example, are taken care of by national 
healthcare systems. Social security pro- 
grams provide replacement income for 
injured workers. The United States’ 
tradition is that the wrongdoer (or its 
insurer) pays for damages, not govern- 
ment (or its taxpayers). To provide 
comparisons to other systems is to 
suggest a shifting of burden for recov- 
ery. Entitlement programs in America 
are a threatened species. To suggest 
shifting an increased burden on such 
programs is simply not feasible. Nor is 
it consistent, I suggest, with your own 
philosophy of government. 

It is interesting to note that Eastern 
Europe’s first post-Cold War call for 
help to the West was for lawyers. Why? 
Because those countries lack the legal 
system and tradition that has served 
the United States so well. They want 
a system that provides the rule of law 
with full access to lawyers and justice, 
not authoritarian whim. We are ad- 
mired the world over for devising a 
legal system that allows such great 
personal and economic freedom in a 
culturally complex society. 

Your constant reference to the “rule 
of law” that must govern the relation- 
ship between nations shows your 
understanding and support for that 
most important concept. Surely the 
“rule of law” that we as Americans are 
so proud of includes access by all of our 
citizens to the court system. Without 
lawyers there is no access to justice. 

No, Mr. President, sharp lawyers are 
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not running wild. Lawyers are bring- 
ing the claims of your citizens, under 
the laws of your country, to the justice 
system. That system will fairly deter- 
mine the merits of those claims. There 
are remedies to protect against “crazy” 
claims that lack merit and we would 
be pleased to expand those remedies. 
We who work daily in the legal 
system intimately know that those im- 
provements and more can and must 
be made to the system. The Florida 
Bar has conducted several studies, held 
numerous public hearings, and has 


It is interesting to 
note that Eastern 
Europe’s first post- 
Cold War call for 
help to the West 
was for lawyers 


recommended reforms in tort litigation 
and access to the legal system. So 
please do not misguide our citizens by 
promising a simple fix (which gener- 
ally protects powerful special interests 
while diminishing the rights of the 
victims). 

The Florida Bar is a nonpartisan 
organization dedicated to working to 
improve the justice system in the state. 
We are deeply troubled and concerned 
by the heavy caseload burden and 
underfunding of the justice system. 
But we believe very strongly that re- 
forms must be made only if they meet 
the test of fairness to all parties, in- 
cluding the victims, the poor, the middle 
class—all segments of our society. The 
Florida Bar stands ready to work with 
elected representatives, government of- 
ficials and community leaders to find, 
fund, and implement workable reforms. 

We demand of ourselves what we ask 
of others—that justice be served based 
on a truthful, insightful presentation 
of the problems and a realistic ap- 
proach to solutions. On that basis, Mr. 
President, we will be happy to join you 
in the ring.4 


Oath of Admission 
to The Florida Bar . 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
and for the willful violation to which 
disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“| will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“| will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 


“| will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law; 


“LT will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 


“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or 
malice. So help me God.” 


EXECUTIVE DIRECTIONS 


Your Board of Governors 


ach year at this time The 

Florida Bar certifies to the 

Supreme Court the geo- 

graphic location of our 
members for the purpose of apportion- 
ing representation on the Board of 
Governors among the state’s judicial 
circuits. The apportionment process has 
prompted me to think about the compo- 
sition of our current Board of 
Governors, and to wonder what the 
Board will look like after our March 
1993 elections, when you will elect (or 
re-elect) twenty-three representatives 
to the Board. 

A look at the biographical informa- 
tion sheets Board members fill out 
shortly after being sworn in at the Bar 
convention shows me that our present 
51-member Board of Governors truly 
is a diverse group. 

While most Board members work in 
what I would term a “medium-sized” 
firm—with five to fifteen lawyers—we 
have two sole practitioners on the 
Board, and four members from firms 
with more than ninety-five lawyers. 
Two Board members are in govern- 
ment practice, also, and one member 
is an assistant law school dean. 

Board members’ areas of practice 
also vary greatly. A majority of the 
Board members describe themselves 
as litigators, but that is an inclusive 
term—their trial practices touch on 
almost every area of the law. We have 
members who concentrate in family 
law, labor law, workers’ compensation 
law, administrative law, criminal law, 
personal injury and wrongful death 
law, and appellate practice. One of our 
out-of-state members is in the oil and 
real estate business, and, of course, 
we have two nonlawyers on the Board; 
one an educator, and the other a medi- 
cal doctor. 

The educational backgrounds of our 


by John F. Harkness, Jr. 


members vary. We have twelve Uni- 
versity of Florida graduates, seven 
Florida State University graduates, six 
University of Miami graduates, and 
five graduates of Stetson College of 
Law. 

Other law schools represented on the 
Board include George Washington Uni- 
versity, William and Mary, Villanova, 
Memphis State, Georgetown, the Uni- 
versity of Illinois, the University of 
South Carolina, the University of Mis- 
souri, Fordham, Columbia, Seton Hall, 
Cumberland, and Hamline University. 

Members are equally diverse in how 
they spend their leisure time. Many of 
our representatives golf and play ten- 
nis, but a greater number listed hobbies 
not quite so commonplace, including 
weightlifting, coaching soccer, playing 
drums, and practicing karate. 

If our Board members are from var- 
ied backgrounds and a wide range of 
practice areas, they seem to agree on 


at least one point: Board of Governors 
service is a significant demand on their 
time. All representatives who had 
served at least one year on the Board 
at the beginning of this Bar year re- 
ported spending at least fifteen hours 
per month on Board of Governors busi- 
ness. The average is closer to thirty 
hours per month. 

Which brings me to my second point— 
inviting you to consider service on the 
Board of Governors. 

If you have the time and interest, I 
hope you will consider serving on the 
Board. Although the work is demand- 
ing and requires a commitment of time 
and personal resources (Board mem- 
bers pay their own meeting expenses), 
I am told the experience is richly 
rewarding to those who have a strong 
interest in serving our profession. 

The procedures for seeking election 
to the Board are set out in your Bar 
directory at Rule 2-3, Rules Regulating 
The Florida Bar. 

The deadline for qualifying for our 
1993 elections is December 1. Unless 
the demographics of our membership 
have changed significantly since last 
year, six representatives from the Elev- 
enth Circuit will be named, while the 
Thirteenth Circuit and Seventeenth 
Circuit each will select two Board mem- 
bers. Single seats on the Board will be 
open in the Second, Fourth, Fifth, 
Sixth, Eighth, Ninth, Fifteenth, Six- 
teenth, and Nineteenth circuits. Our 
out-of-state members also will select 
two representatives, and the Supreme 
Court of Florida wili appoint a public 
member to the Board. 

If you would like to vie for a spot on 
the Board of Governors, request a peti- 
tion from Mindy Boggs at the Bar 
Center (904) 561-5600. We would wel- 
come the enrichment and diversity you 
would bring to the group.0 
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HIEF JUSTICE 
BARKETT 


Rosemary Barkett became Florida’s first female chief 
justice July 1. She now faces organized opposition in 
the merit retention election set for next month. 


osemary Barkett is busy. 

She’s just back at her Tal- 

lahassee office from a trip 

to the ABA and has a 

crowded afternoon. During the course 

of the interview for this profile she will: 

¢ Drive to her wooded northside Tal- 

lahassee home—answering questions 
on the way—to unpack from the trip. 

* Meet with the every-other-week 
maid to give her unpacking and home 
cleaning instructions. 

¢ Drive back to the office. 

¢ Take phone calls at home and the 
office on both court matters and her 
retention campaign. 

¢ Handle several administrative mat- 
ters. 

In fact, it seems like the new chief 
justice of the Florida Supreme Court 
is never doing less than two things at 
once on this hot North Florida after- 
noon. And doing it with good cheer, 
greeting everyone she meets at the 
Supreme Court building by name. 

Barkett said she frequently works 
20-hour days because she’s unwilling 


by Gary Blankenship 


“It’s amazing to me 
to see the real 
concern exhibited by 
judges and their 
real dedication and 
attempt to 
continually balance 
and weigh the 
rights of people to 
achieve a just 
result” 
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to postpone her duties and priorities 
as chief justice during her retention 
campaign. Alone among the four jus- 
tices up for retention this year (the 
others are Justices Ben F. Overton, 
Parker Lee McDonald, and Major Best 
Harding), Barkett has drawn active 
opposition from groups she says are 
making sensational and distorted 
claims to the media about her seven- 
year record on the court. 

“It’s hard, because I’m compulsive 
and I hate being behind, and I try not 
to get behind if I’m on the road by 
working at night... .” 

Former Chief Justice Alan Sund- 
berg, now in private practice in Tal- 
lahassee, said the new chief is up to 
the challenge. “She has a fine mind, 
she is a tireless worker, and she tries 
hard to do her job well,’ he said. “I 
think she understands the state court 
system because she’s served at every 
level of it, and I find her to be a 
sensitive person.” 

“She’s really going to be an innova- 
tor,” forecast Bar President-elect Pat 


Ts 


Seitz, “besides being a wonderful, ap- 
proachable human being. 

“We in Florida are very blessed with 
the members of our Supreme Court,” 
she added. “Justice Barkett makes a 
very positive spokesperson for the court 
and for the judicial system.” 

Immediate past ABA President 
Sandy D’Alemberte noted Barkett had 
an outstanding career as a trial lawyer 
and judge before her service on the 
Fourth District Court of Appeal and 
then the Supreme Court. “I think Rose- 
mary Barkett will be one of the great 
justices of Florida,” he said. 


rectly and peripherally connected to 
the court system and examine a wide 
range of issues, including how problems 
are interrelated. 

The juvenile justice system is one 
area she already recognizes needs some 
attention. 

“You can’t look at it in isolation,” the 
chief justice said. “You have to look at 
juvenile justice as it relates to all of the 
system. Is there a better way to deal 
with the system of juvenile courts?” 

The assessment effort will be impor- 
tant because Barkett said the judiciary 
is changing, both dealing with old 


“This is a judiciary 
in the process of 
continuing to 
grapple with the 
challenges that the 
increased 
population brings to 
our court system” 


Court Concerns 

The new chief justice has found 
plenty of work since assuming her 
duties July 1, both with her duties as 
the court system’s top official and with 
her own plans for improvements. One 
major program will be to establish a 
group to study the future of the court 
system. 

“Unfortunately, we do a lot of react- 
ing, rather than planning, and I would 
like very much to work toward plan- 
ning ahead, so we know what’s com- 
ing,” Barkett said. “People in private 
industry do that all the time. They 
anticipate so they can see what’s com- 
ing.” 

Barkett said she hoped to have the 
organization under way by the time 
this Journal reaches Bar members. 
She said it would include people di- 


problems and new demands. 

“It’s a judiciary in the process of 
continuing to grapple with the chal- 
lenges that the increased population 
brings to our court system, continuing 
to expand its technological capabilities 
so it works more efficiently, doing its 
job with less resources, and continuing 
to deal with the increasing responsi- 
bilities which an increasingly complex 
society places on an increasingly com- 
plex judicial system,” she said. 

Fiscal matters will continue to be a 
top priority, as they were for immediate- 
past Chief Justice Leander J. Shaw, Jr. 

The difficulty is underscored by the 
legislature’s refusal in the past two 
years to approve any of the judges 
certified as needed by the Supreme 
Court—and the court certified more 
than 20 each year. The court system 
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also suffered rounds of budget cuts 
from the cabinet and Governor Lawton 
Chiles before the court ruled that only 
the legislature had the authority to 
make major budget revisions. 

The court system actually fared bet- 
ter with the legislature’s appropria- 
tions this year than under Chiles’ origi- 
nal bare bones budget. But a revised 
budget with higher taxes that would 
have added some new judges was re- 
jected by lawmakers. 

Former Bar President Ben Hill, who 
last year appointed a special commit- 
tee to work for better judicial funding 
and lobbied the legislature on that 
issue, said Barkett will first have to 
convince lawmakers on the role of the 
justice system and the importance of 
an independent judiciary. 

“She’s going to have to work very 
hard with the leaders of the legislature 
and others to overcome those obsta- 
cles,” Hill said. “She has demonstrated 
her ability to work very well with 
people and people seem to respond to 
what she has to say. I think she will 
be a very good person to participate in 
the process to the extent a justice can 
participate.” 

D’Alemberte noted Barkett has al- 
ready dealt with lawmakers in getting 
funding for the recent renovation and 
expansion of Supreme Court offices. 

“She’s shown a great deal of skill in 
dealing with the legislature,” he noted. 
“T think she’ll have as much success 
as anybody can have with that issue.” 

Barkett agrees getting more court 
system funding will be difficult and she 
outlined two parts to that issue. One 
is to make sure lawmakers understand 
the court system is the third branch of 
government and operates differently 
from other government agencies, in- 
cluding in its budgeting requirements. 

“I think one of the greatest chal- 
lenges is how to change that process 
to more responsibly deal with the fund- 
ing of the judicial branch of govern- 
ment,” she said. “If I can effectuate 
that change, I will be very happy.” 

The second part is getting the court 
system used to running on limited 
resources, and studying ways to oper- 
ate more efficiently with the money it 
gets—something Barkett is already dis- 
cussing with circuit chief judges. As a 
former circuit and chief circuit judge 
in the 15th Circuit, she knows well 
trial court operations, limits, and op- 
portunities. 


2 
‘ow 


“T want to work with our chief judges 
to reassess how we look at workload 
and the distribution of it, again being 
forced to recognize that we have lim- 
ited resources. For example we need 
to look at the divisions of the court, 
having people in each circuit reevalu- 
ate the division in that circuit . . . and 
measuring that against whatever al- 
ternatives there are in distributing the 
workload,” she said. 

“We also need to explore other tech- 
niques that will move cases through 
the system a little bit faster—always 
making sure you don’t get carried away 
with the program and sacrifice any 
measure of justice,’ Barkett added. 

She has developed one method for 
dealing with her workload. Besides the 
computer screen and keyboard in her 
office, she carries a notebook-sized com- 
puter on trips. She used it after the 
meeting with the chief judges, while 
waiting for another meeting to begin, 
to type up her notes from the first 
meeting, and then fax them to her 
office for final work, a process fre- 
quently repeated when she’s traveling 
and at home at night. 


Bar Matters 

If courts will have a lot to deal with, 
so will the Bar, Barkett said, and much 
of it will deal with access to the legal 
system. 

“T know that her great interest is to 
make the court accessible,” said Bar 
President-elect Seitz. “She will be look- 
ing at ways to hold court at different 
hours to make it more convenient for 
people’s work schedule, and looking at 
innovative approaches to make it easier 
for both litigants and counsel, and for 
the judicial system to administer fair 
and impartial justice.” 

One component of access is simpli- 
fied legal forms, which have been pre- 
pared by the Bar and approved by the 
court. The forms deal with family law, 
landlord-tenant issues, a simplified 
lease, a satisfaction of mortgage form, 
and other topics. 

“The problem, of course, is we want 
people to be able to access the courts, 
but at the same time it’s become com- 
plicated and some things are too com- 
plicated for simple forms,” she said. 
“As much as we would like to have a 
simple and inexpensive way of access- 
ing it, some subject matters are not 
capable of simplification.” 

That brings up the area of pro bono. 


AN INTERESTING CAREER PATH 


With her trademark smile and status as the first woman 
on the Florida Supreme Court—and now the first woman 
chief justice—Rosemary Barkett is probably one of the better 
known figures on the state’s highest court. 

She’s been profiled countless times in the past few 
months, both because of her elevation to the chief justice’s 
post and because of opposition to her retention. There was 
a similar flurry of press coverage when she joined the court 
in 1985. 

Here’s a look at her background. 

She was born in 1939 in Ciudad, Mexico, the 15th of 16 
children. Her parents had emigrated there from Syria while 
waiting for permission to move to the United States. 

Her father started as a peddler in Mexico, and eventually 
worked up to owning a department store. The family gave 
all that up to move to Miami in 1945, where they ran a 
grocery store, and eventually bought avocado groves in the 
Homestead area. 

“| remember going to school the first day and not speaking 
any English. After that, | don’t remember any problems, so 
| must have learned,” she recalled. Because of the early 
move, she has a somewhat limited Spanish vocabulary. 

Barkett became a naturalized citizen in 1958, and entered 
a convent after graduating from high school. She taught as 
Sister St. Michael for seven years in Miami, St. Augustine, 
and Michigan. She decided to leave to learn more. 

“Other people knew how to buy a house, how to borrow 
money. But | knew so little. We were told what to wear, how 
to live, where to live, what to do. | just wanted to know 
more,” the chief justice said. 

She received a B.A. summa cum laude from Spring Hill 
College in Mobile, Alabama, and then enrolled in the 
University of Florida College of Law, where she graduated 
in 1970. 

She practiced with Farish & Farish in West Palm Beach 
from 1971 to 1978, and then was in solo practice for a year 
when then-Gov. Bob Graham appointed her to the 15th 
Circuit Bench in 1979. She spent more than four years there, 
including a term as chief judge, before Graham appointed 
her to the Fourth District Court of Appeal. After just over a 
year there, Graham appointed her to the Supreme Court in 
1985. 

In seven years on the state’s highest court, Barkett has 
participated in more than 7,000 cases, chaired several court 
committees, and performed several other jobs. Her leader- 
ship was sought to help reach consensus on Critical issues 
facing state government. 

Barkett was on a commission that probed the condition 
of children in Florida and made several recommendations 
to the legislature. She also chaired a panel that explored the 
state’s probate and guardianship laws, and made several 
recommendations to end abuses by guardians. 

For relaxation, Justice Barkett jogs and plays tennis. 
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The court has adopted an aspirational 
goal for Bar members of providing 20 
hours annually of services to the poor, 
or making a $350 donation to a legal 
aid program. While participation is 
voluntary, the court required lawyers 
to report whether they met the stan- 
dard. The court majority, in which 
Barkett joined, also said it had the 
authority to impose mandatory pro 
bono. 

“You can’t establish a franchise which 
requires the use of lawyers and not 
address the needs of the people who 
can’t afford legal services to access the 
courts,” the chief justice said. “We are 
an integral component of our democ- 
racy. If the poor can’t access the courts, 
then the courts aren’t really courts at 
all. They cannot do that which they 
were intended to do, which is to provide 
a forum where people can redress their 
grievances so they don’t have to take 
to the streets in anarchy. 

“The Bar has a special responsibility 
for that because they have a special 
franchise,’ she added. 


The Campaign 

Running in her second retention cam- 
paign is a bit of a challenging experi- 
ence this time for Chief Justice Barkett. 
She is the second chief justice in a row 
(after Justice Leander J. Shaw, Jr., in 
1990) to attract active opposition. On 
the one hand, Barkett is collecting 
widespread endorsements from law- 
yers and nonlawyers. 

As far as financial resources, it isn’t 
even close. As of mid-August, Barkett 
reported raising a total of $231,928.29, 
and had spent only $36,741.99 of that. 
One group, Citizens for a Responsible 
Judiciary, reported raising $3,125 by 
mid-August, and spending $3,060. An- 
other group, Women Against Rose- 


“You don't want 
rubber stamps on 
your court and 
definitely don’t want 
a court subject to the 
lobbying pressure of 
people who say we 
want justices who 
are going to agree 
with us each and 
every time” 


mary’s Retention, as of the end of July 
reported raising $420 and spending 
$116.80. (Despite the fundraising ad- 
vantage, Barkett has noted her cam- 
paign treasury is considered greatly 
inadequate for waging a statewide cam- 
paign.) 

“T am literally and truly overwhel- 
med with the response of the people of 
Florida,” she said. “The legal commu- 
nity has been wonderful, but it hasn’t 
just been the legal community, it’s 
been from people across all spectrums 
of life.” 

But Barkett said her opponents have 
proven adept at getting media coverage 
by making outrageous and distorted 
claims about her record. And despite 
her fundraising advantage, it’s not 
nearly enough to wage an effective 
statewide campaign, especially when 
her opponents are getting free public- 
ity, she said. 

Tim Warfel, executive director of 
Citizens for a Responsible Judiciary, 


said his group is only trying to let the 
public know about Barkett’s record. 
His association argues Barkett is too 
liberal for Florida, and has an anti-law 
enforcement record. 

Warfel said his group recently stud- 
ied Barkett’s written opinions in crimi- 
nal cases since she joined the court and 
“what we came up with was she was 
about 75 percent against law enforce- 
ment.” 

That compared, he said, with 31 and 
35 percent for Justices McDonald and 
Overton. The group did not look at 
opinions of Justice Harding because 
he only joined the court last year. 

Warfel said his group objects to 
Barkett’s rulings in criminal, death 
penalty, and pornography cases. “All 
we can do is put that information out 
and let the voters of Florida decide,” 
he said. 

Former Justice Sundberg disagreed 
with the analysis of Barkett’s rulings. 
While he said the groups had a right 
to oppose the chief justice and express 
their opinions, “I think there’s simply 
no foundation for them. The decisions 
that I’m aware of that they attack I 
find to be jurisprudentially sound deci- 
sions. I don’t think there’s any merit 
in their charges.” 

Barkett said Warfel’s study shows 
what’s wrong in her opponents’ ap- 
proach. First, she said, because the 
study involved only written opinions, 
that means it looked at different cases 
where the three justices wrote opin- 
ions. Overton and McDonald might 
well have agreed with Barkett but not 
written opinions on the majority of 
cases she’s being criticized for, she 
said, and vice versa on the McDonald 
and Overton opinions. “The court acts 
unanimously in a majority of cases,” 
she said. 
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Secondly, it’s wrong to look only at 
written opinions, Barkett said, adding 
she’s participated in over 7,000 deci- 
sions since joining the court. Singling 
out only 200 or so isn’t fair or 
representative, she said. 

And finally, Barkett said defining 
what decision supports or opposes law 
enforcement is nearly impossible. 

“T never vote for or against anybody,” 
the chief justice said. “The issue is 
whether or not the law has been com- 
plied with. If it has, I say so, and if it 
hasn’t, I say that too.” 

Barkett sees the efforts of her oppo- 
nents as an attempt to make the court 
responsive to a vocal minority. She also 
said that although two groups oppos- 
ing her, Warfel’s and Women Against 
Rosemary’s Retention, have said it’s for 
her rulings on criminal issues, she 
thinks they’re stalking horses for Flor- 
ida Right to Life, which announced its 
opposition to her retention on August 

The groups do not understand that 
the court must follow the law, Barkett 
said, and that diversity is a good thing 
in reaching decisions. 

“When you look at the totality of 
everything, it will be very clear that I 
have applied the law,” she said. “Some 
of us have disagreed. That is exactly 
why you have seven-member courts 
and nine-member courts, because the 
court system is not capable of having 
computerized and automated answers. 

“You don’t want rubber stamps on 
your court and you definitely don’t 
want a court subject to the lobbying 
pressure of people who say we want 
justices who are going to agree with 
us each and every time.” 

Asked what she would like voters to 
know about her, Barkett, with a smile, 
replied, “To vote to retain me. They’re 
getting a bargain.” 

She continued, “I work hard, I con- 
tinue to study as much as I can. I try 
to be as fair and open as I can to 
everybody, and I underline [empha- 
size] everybody and not just one side 
as some people would like to have you 
believe. I try to be open and accessible 
so people feel free to come to me about 
all kinds of things.” 

The chief justice said she would like 
voters to hear about her work on vari- 
ous commissions to advance the inter- 
ests of and protect children, to over- 
haul probate and guardianship laws, 
and to protect elderly rights. 


The chief justice 
said she would like 
voters to hear about 
her work on various 

commissions to 

advance the 
interests of children, 
to overhaul probate 
and guardianship 
laws, and to protect 
elderly rights 


While her opponents call press con- 
ferences, Barkett said she’s relying on 
volunteers and people who know her 
to get her message out. To effectively 
counter her opponents would require 
a full-time campaign, something she 
doesn’t have time for. 

“Fortunately I am able to rely on the 
people who do know me in this state,” 
she said. “That’s a safe reliance, I 
think.” 

Barkett believes her retention race 
will be successful, and that will allow 
her to continue on the court, something 
she said has been extremely rewarding 
for the past seven years. 

“It has deepened my respect and 
admiration for the way this country 
protects its people,” the chief justice 
said. “It’s amazing to me to see the 
real concern exhibited by judges and 
the real dedication and attempt to 
continually balance and weigh the 
rights of people and try to achieve a 
just result. 

“T always thought it was wonderful 
from the outside and the more you see 
it from the inside, the greater love for 
the law you develop.’ 


Gary Blankenship is associate editor 
of The Florida Bar News. 
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Here—Now What? 


Primer Attorney 


he Florida Supreme Court recently rendered a 
decision which, in part, reflected a need for pro 
bono services to be rendered to indigent persons. 
In response to the court’s call, each judicial 

circuit is required to address the civil legal needs of the 

poor. 

It is universally recognized that the problem of legal 
representation and access to the courts for the poor is not 
a problem with a simple solution. The legal community has 
the unique and important role of protecting individual 
rights. 

The role of attorneys in this country is different than 
that of attorneys in other countries. We have the Constitu- 
tion and an inherent right to challenge the constitutionality 
of an action. The courts are charged with the responsibility 
of protecting individual rights. 

The courts recognize that lawyer pro bono representation 
is not the absolute solution to the problem of indigent 
representation. However, it is a necessary step in providing 
indigent persons access to the courts. 

The Florida Supreme Court has recognized that “[t]here 
are people in need of legal services who are unable to pay 
for those services.” In re Emergency Delivery of Legal 
Services to the Poor, 432 So.2d 39 (Fla. 1982). While the 
need for legal services for those unable to pay reasonable 
fees has been met, in part, by lawyers who have donated 
their services or accepted court appointments on behalf of 
such individuals, “the legal needs of the poor. . . far exceed 
the presently . . . available resources to meet such needs.”! 
It is the court’s “responsibility to promote the full availabil- 
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Pro Bono Services 


by Judge Eugene J. Fierro 


ity of legal services.” The Florida Bar v. Furman, 376 So.2d 
378 (Fla. 1979).2 

Fifty-eight members of The Florida Bar? in 1990 submit- 
ted to the Florida Supreme Court a petition seeking the 
adoption of rules requiring each circuit to submit a plan 
addressing the legal needs of the poor and empowering 
judges to appoint lawyers to represent indigents in civil 
cases.‘ It is apparent from the initial Florida Supreme 
Court order that the chief judge in each circuit has the 
flexibility to develop a plan tailored to meet the legal needs 
of the poor in a given community.5 This concept was 
amplified by the Supreme Court’s order of February 20, 
1992, which is currently in effect. 

Although an attorney should not normally decline a 
request to provide legal services, there are circumstances 
under which an attorney can ethically decline a request. 
An appropriate means of avoiding an appointment is set 
forth in Rule 4-6.2, Rules Regulating The Florida Bar.® 
However, the grounds contained in the rule are not 
intended to set forth all circumstances that would justify 
good cause to avoid court-ordered appointment. It is inter- 
esting to note that, even if counsel is not participating in 
a pro bono program, a trial judge may use his or her 
historical authority to provide a litigant with legal assis- 
tance, even if there is no constitutional right to counsel.” 
The determination of whether counsel should be appointed 
to represent an indigent in a civil proceeding is a matter 
within the discretion of the judge presiding over such 
proceeding. Hooks v. Wainwright, 504 F.Supp. 652 (S.D. 
Fla. 1982). 
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The program 
matches people who 
meet the federal 
poverty guidelines 
with private 
attorneys who agree 
to represent them 
free of charge 


sation. The Florida Supreme Court 
feels that the decision in Mallard uv. 
U.S. District Court, 490 U.S. 296 (1989), 
does not prohibit the mandatory ap- 
pointment of counsel or otherwise 
restrict the court’s power to appoint 
an attorney to represent an indigent 
in a civil case without compensation. 

Ideally all requests for legal services 
should be referred to attorneys who 
have volunteered to serve under the 
community’s pro bono program. How- 
ever, if no volunteer is available for 
referral, a judge could request that any 
member of The Florida Bar provide 
legal representation to an indigent. In 
this regard, the Florida Supreme Court 
has stated that “[w]hen appointment 
is desirable, but not constitutionally 
required, a judge should use all avail- 
able legal aid services and when the 
services are unavailable he [she] should 
request private counsel to provide the 
necessary services.” In Interest of D.B.., 
385 So.2d 83 (Fla. 1980). 

Requesting an attorney to provide 
legal services should be distinguished 
from a judge requiring an attorney to 
represent an indigent. The U.S. Su- 
preme Court has observed that “[t]o 
request that somebody do something 
is to express a desire that he [she] do 
it, even though he [she] may not gener- 
ally be disciplined or sanctioned if he 
[she] declines.”9 


The Dade Experience 
The 11th Judicial Circuit and the 


Dade County Bar Association have 
developed a comprehensive pro bono 
plan under which lawyers provide vol- 
untary services to eligible clients. Even 
prior to the Supreme Court’s orders, 
there is authority which permits Flor- 
ida Bar attorneys to provide legal 
services upon request. 

The Dade County Comprehensive Pro 
Bono “Put Something Back” Project 
was developed prior to the Supreme 
Court’s order. It is a comprehensive pro 
bono plan under which lawyers provide 
voluntary pro bono services to eligible 
clients.!! The program matches people 
who meet the federal poverty guide- 
lines with private attorneys who agree 
to represent them free of charge. These 
referrals are made to attorneys through 
an ongoing voluntary pro bono list. 
Attorneys sign an oath of acceptance 
of the case assigned to them and carry 
it through to its disposition. Legal 
service providers include existing vol- 
untary bar association plans.!? 
Attorneys participating in these exist- 
ing plans receive credit for participation 
in the “Put Something Back” plan. 

A county-wide information campaign 
was initiated with pamphlets and pub- 
lic service announcements advertising 
available services. Satellite centers 
have been set up around the county at 
the existing courthouse branches where 
potential clients can go for help. The 
plan has hired a plan attorney and a 
paralegal serving as an intake special- 
ist. 

As part of the plan, the chief judge 
addressed a letter to all members of 
The Florida Bar in the 11th Judicial 
Circuit requesting them to perform pro 
bono services.!3 The letter included a 
recruitment card specifying the type 
of pro bono activity the recipient would 
agree to perform. Attorneys were in- 
formed that their participation in an 
official pro bono program of an organ- 
ized voluntary bar association would 
fulfill their pro bono obligation under 
the plan. In this regard the recruit- 
ment card contained a checkoff box 
whereby an attorney could designate 
another pro bono project from which 
the atiorney could accept a case.!4 
Attorneys were also informed that they 
could “buy out” of their pro bono obliga- 
tion by contributing a minimum sum 
of $350. Under the plan, meritorious 
requests for legal assistance made by 
the poor of Dade County are referred 


; 


to attorneys who have volunteered to 
serve without compensation.'5 A county- 
wide information campaign was under- 
taken with pamphlets and public 
service announcements to advertise the 
available services. 

Criteria concerning the identifica- 
tion of those types of cases and legal 
issues meriting referral to a lawyer 
under the plan'¢ and for eligibility for 
legal services have been developed.!”? 

Statistics on services provided, closed 
cases, attorney participation, and hours 
of service are maintained. 

In order to create an effective plan 
it is necessary to identify and then 
utilize legal resources and legal assis- 
tance programs currently available in 
the community. Agencies providing le- 
gal assistance normally have the 
experience and expertise in place to 
help the plan. These agencies can iden- 
tify the problems inherent in creating 
a legal assistance program and can 
provide some of the time-saving exper- 
tise required to implement it. 

The local bar association must form 
a partnership with the court and pro- 
vide input into the development of a 
plan. The chief judge of each circuit 
must be committed to the implementa- 
tion of a pro bono plan. This 
commitment of financial support and 
court facilities will greatly enhance a 
circuit’s ability to recruit volunteer 
attorneys. 

It is a distinct advantage for the 
chief judge to appoint an administrator 
(the chief’s designee) from the judiciary 
who can be charged with the responsi- 
bility of creating and implementing a 
pro bono plan. By administrative or- 
der, the plan administrator speaks for 
the court and its commitment to the 
plan. 

After canvasing existing le_ul assis- 
tance programs and conferring with 
bar leaders, the administrator should 
form a committee consisting of bar 
leaders, legal service providers, court 
administration, and court clerk person- 
nel. 

This committee should be charged 
with the responsibility of identifying 
the areas of law in which the most help 
is needed. The most important function 
of the committee is to create appropri- 
ate ways to recruit volunteer attorneys. 
If a circuit has existing volunteer bar 
groups which have pro bono programs, 
they must be recruited. Their pro- 
grams and the attorneys who partici- 


pate in their plan should receive credit 
for their service under the plan. At 
some point their existing pro bono 
plans may be merged with the circuit’s 
master plan. 

Early success in recruitment is criti- 
cal. It lets the legal community know 
that a pro bono plan is expected to 
work without a mandatory component 
to it. 

The chief judge should generate a 
letter to each attorney in the commu- 


nity advising of the creation of the plan 
and requesting their participation on 
a voluntary basis. The letter should 
include a signup card with multiple 
categories and a buy-in option. 

An attorney informational pamphlet 
should be enclosed with the letter. The 
pamphlet will explain the Supreme 
Court’s ruling, including the buy-in 
option. It will advise attorneys that the 
plan will train them in certain areas 
of the law and that judges, corporate 
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counsel, and highly specialized practi- 
tioners have a place in the program. 

Several months later there should 
be a followup letter from the chief 
judge which, in part, will respond to 
any general questions raised by the 
bar about the plan, including malprac- 
tice coverage. This coverage is fairly 
inexpensive. 

Once attorney recruitment is under 
way, it is necessary to concentrate on 
client intake. The courthouse is a logi- 
cal facility for an intake center. There 
should be designated hours for clients 
to be screened. The plan must hire or 
secure reliable intake paralegals and/ 
or attorneys who can screen the clients 
for qualification and legal analysis. 
The court’s contribution of seed money 
to hire staff and print material is 
critical. Ideally the buy-in option should 
generate sufficient funds to maintain 
the program. Computers and software 
must be developed in order to keep 
accurate statistics and must be capable 
of quickly matching attorneys with 
clients. The pro bono committee must 
develop a budget early on and be flex- 
ible enough to make any necessary 
dollar changes. 

It is necessary to develop a wide- 
ranging community education program 
which targets both attorneys and the 
public. Public radio and television pre- 
sentations (interviews) should be 
utilized whenever available. Invite in- 
quiry from local print media and 
designate one or two committee mem- 
bers to speak on behalf of the project. 
If the court or bar association has a 
publicist, this person should be in- 
cluded on the committee. An attractive 
poster may be designed and placed in 
all courthouses and judges’ chambers 
encouraging attorneys to sign up. These 
poster locations should be stocked with 
enrollment cards for attorneys to use. 
A “tear off” pad should be provided for 
each clerk and judicial assistant to 
provide to persons making inquiry 
about legal representation. These pads 
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should have the times and locations 
available for client intake. At the in- 
take sites staff should be conversant 
with other agencies that may help the 
client, such as child support enforce- 
ment, legal aid society, and The Florida 
Bar lawyer referral. These referrals 
are an important byproduct of the 
screening process. 

The circuit committee and pro bono 
plan must be flexible. The plan will 
experience growing pains. Once it is 
implemented, lay persons may be in- 
cluded on the committee for a different 
perspective on community needs. Flexi- 
bility and utilization of diverse talent 
is the secret to a successful plan.!® 

It was once said that leadership is 
the art of finding a parade and getting 
in front of it. The parade is out there. 
Be positive and resourceful. Your legal 
community will “Put Something Back” 
while complying with the Florida Su- 
preme Court mandate.7 


1 Report or Joint Access ComMISsION ON 
De.ivery oF LEGAL SERVICES TO INDIGENTS IN 
F_oripa (February 1991). 

2 The appointment of counsel in both civil 
and criminal cases furthers the administra- 
tion of justice by enhancing the fairness of 
judicial proceedings. 81 Co.um. L. Rev. 373. 
Lawyers as advocates are essential to our 
common law and adversary system. An 
adversarial system of justice requires legal 
representation on both sides in order to 
work properly. Without adversaries the sys- 
tem would not work. Consequently the 
obligation to represent the “defenseless and 
oppressed” is critical to our judicial system 
if it is to work properly for all segments of 
our society. In Re: Amendments to Rules 
Regulating The Florida Bar, 573 So.2d 804 
(Fla. 1990). 

Rutes Recuuatinc THE Fioripa Bar Rule 
1-12.1 provides that: “Petitions for revision 
of or amendments to these Rules Regulating 
The Florida Bar, other than Chapters 2, 7 
and 9, will be entertained by this court 
when presented by the Board of Governors 
or by not fewer than fifty (50) active mem- 
bers of The Florida Bar. Notice of intention 
to file such petition on a specified date, 
together with a copy of the proposed amend- 
ment, shall be published in The Florida Bar 
News not less than thirty (30) days prior to 
filing of such petition. The court will there- 
after accept objections or comments on such 
petition.” Note this rule was in effect at 
time of filing of the petition. 

4 For the text of this petition, see D’Alem- 
berte, The Role of the Courts in Providing 
Legal Services: A Proposal to Provide Legal 
Access for the Poor, 17 Fa. St. U.L. Rev. 
107 (1990). 

5The methods of providing the legal 
needs of the poor should be developed lo- 
cally, combining, as appropriate, the 
resources of the bar, legal services organiza- 
tions, paraprofessionals, court filing fees, 


assessments by the voluntary bar, appoint- 
ment of counsel by the court, or any other 
of a variety of solutions. In this regard the 
court stated: “We do not decide at this time 
whether to adopt a mandatory pro bono 
program. We agree in principle that provid- 
ing legal services to the poor is a community 
function which will vary from community 
to community based upon the needs and 
resources available. The objective is to make 
sure that these needs for legal services are 
met. We also agree that the chief judge of 
each circuit may well play a leading role in 
developing such a plan.” In re: Amendments 
to Rules Regulating The Florida Bar, 573 
So.2d 806 (Fla. 1990). 

Rutes RecutatinG THE Fioripa Bar Rule 
4-6.2 provides: “A lawyer should not seek 
to avoid appointment by a tribunal to 
represent a person except for good cause, 
such as: (a) representing the client is likely 
to result in a violation of the Rules of 
Professional Conduct or law; (b) represent- 
ing the client is likely to result in an 
unreasonable financial burden on the law- 
yer; or (c) the client or the cause is so 
repugnant to the lawyer as to be likely to 
impair the client-lawyer relationship or the 
lawyer’s ability to represent the client.” 

7 The right of an indigent party to have 
counsel furnished in a legal proceeding is 
dependent upon the nature of the proceed- 
ing. In this regard the U.S. Supreme Court 
has found that a constitutional right to 
government-furnished counsel is mandated 
in criminal cases whenever imprisonment 
can be imposed. This right is grounded in 
the Sixth Amendment to the U.S. Constitu- 
tion and has been made applicable to the 
states through the 14th Amendment. The 
U.S. Supreme Court, however, has recog- 
nized no such absolute right to counsel in 
civil cases. In Lassiter v.': Dept. of Social 
Services, 101 S. Ct. 2153 (1981), the Court 
indicated that a right to appointed counsel 
could exist under the due process clause. 
The court made it clear, however, that such 
a right must be determined upon a case-by- 
case basis and set forth guidelines for doing 
so. First, the Court said a presumption 
exists that there is no right to appointed 
counsel unless losing the case could deprive 
the indigent party of physical liberty. The 
other guideline stemmed from the Court’s 
decision in Mathews v. Eldridge, 96 S. Ct. 
893 (1976), and includes consideration of 
the private interest at stake, the govern- 
ment’s interest, and the risk that there will 
be an erroneous decision resulting from the 
procedures used. The three Mathews guide- 
lines must be balanced against each other 
and then weighed against a presumption. 

8 While confinement for failure to comply 
with an order directing representation of 
an indigent might bring the issue under the 
13th Amendment, other appropriate sanc- 
tions, such as a fine, suspension, or 
disbarment could be imposed without vio- 
lating the 13th Amendment. 

9In Mallard v. U.S., 109 S. Ct. 1814 
(1989), the Supreme Court was asked to 
decide “whether 28 U.S.C., Section 1915(d), 
authorizes a federal court to require an 
unwilling attorney to represent an indigent 
litigant in a civil case.” Section 1915(d) 


provides that “|t]he court may request an 
attorney to represent any [person claiming 
in forma pauperis status] unable to employ 
counsel and may dismiss the case if the 
allegation of poverty is untrue, or if satis- 
fied that the action is frivolous or malicious.” 
The court held that §1915(d) does not author- 
ize a federal court to require an unwilling 
attorney to represent an indigent litigant 
in a civil case. The section’s operative term 
is “request” which bespeaks an intent not 
to authorize mandatory appointments of 
counsel. 

10 While an attorney may not be formally 
disciplined or sanctioned for declining a 
request by the court to provide legal repre- 
sentation to an indigent, such request is 
said to confront a lawyer with an important, 
ethical decision and should not be ignored 
or disregarded in the mistaken belief that 
it is improper. In this regard, attorneys 
should be made aware of the Florida Su- 
preme Court’s holding that “[elvery lawyer 
in this state who is a member of The Florida 
Bar has an obligation to represent the poor 
when called upon by the courts and that 
each lawyer has agreed to that commitment 
when admitted to practice law in this state.” 
In re: Amendments to Rules Regulating The 
Florida Bar, 573 So.2d 806 (Fla. 1990). 

To be eligible for the Dade County 
Comprehensive Pro Bono “Put Something 
Back” Project, clients must meet the federal 
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Dade County’s pro bono plan. Judge 
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civil division and on the 11th Circuit 
Appellate Panel. He is a member of 
The Florida Bar Civil Rules of Pro- 
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lecturer on ethics and pro bono. 
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edges the efforts of his committee 
and the Dade County Bar Associa- 
tion in participating in this award- 
winning program. A portion of this 
article was derived from Analysis of 
Comprehensive Pro Bono Plan, Le- 
gal Division, 11th Judicial Circuit. 


poverty guidelines. 

12 Agencies giving civil legal services to 
the poor are Legal Services of Greater 
Miami, Inc., and the Dade County Bar’s 
legal aid and volunteer lawyers programs. 

13 Those attorneys unable to accept cases 
(judges, government service attorneys, law 
school professors, and corporate counsel) 
could conduct training seminars for volun- 
teers. 

4 The problem of lack of experience can 
be obviated by allowing attorneys to satisfy 
their pro bono obligation through participa- 
tion in an approved pro bono project of a 
voluntary bar association where an attor- 
ney’s skills can be matched with the client’s 
needs. 

15 Litigants are screened to determine 
financial need and the legal merits of their 
cases. The program also permits retired 
judges and lawyers to serve as volunteer 
screeners. 

16 Jt is important to understand that the 
legal problems of the poor are different, 
more severe, and more frequent than the 
legal problems encountered by others. Legal 
problems affect the poor more based, in 
large measure, upon their reliance on com- 
plex statutory, regulatory, and decisional 
law. Their shelter may be provided or se- 
cured under federal and state public and 
subsidized housing laws. Relocation assis- 
tance may be necessary when they are 
forced to move. Their health is often de- 
pendent upon Medicaid and laws regulating 


a variety of institutions. Their nutrition is 
often secured by the food stamp program 
or other nutrition programs established by 
federal law. The source of their income may 
be Social Security, supplemental Social Se- 
curity income, or welfare. 

17 The following are suggested criteria for 
determining who will be entitled to a pro 
bono attorney: 1) The potential client must 
not have a family income greater than 125 
percent of the federal poverty guideline; 2) 
the potential client must have a civil legal 
matter that is meritorious; 3) the case may 
not be fee generating or one in which the 
client is suing to recover money; 4) the case 
may not be in small claims court unless an 
unusual, specific justification exists for such 
representation; 5) the case may not be one 
that can be handled by Legal Aid or Legal 
Services; 6) the case may not be one in 
which an attorney’s fee is guaranteed by 
statute or case law; 7) the case may not be 
one that can be referred to already existing 
mediation services, such as landlord/tenant 
and child support enforcement; and 8) the 
case may not be a traffic case. 

18 “Put Something Back” has recently ex- 
panded to include third-degree felonies. The 
criminal defense bar may hesitate to volun- 
teer for a civil case (notwithstanding that 
the project provides training in certain civil 
cases such as “Children First”). The crimi- 
nal bar has welcomed this expansion of the 
project. 
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very business entity in Flor- 
ida that has turned years 
of quality work into an 
extensive and valuable cli- 
ent base could meet with disaster when 
enterprising former employees take it 
upon themselves to provide members 
of that client base with their own 
products and services. An obvious in- 
surance policy against such a disaster 
comes in the form of covenants not to 
compete or noncompetition agreements! 
entered into between the company and 
its employees.2 Covenants not to com- 
pete entered into at the outset of the 
employment relationship or in conjunc- 
tion with an employment contract pro- 
vide the best available protection 
against competition from former em- 
ployees.* Unfortunately, the economic 
realities associated with implementing 
such a pre-employment policy do not 
favor the employer and, consequently, 
many employers do not take such pre- 
cautionary measures. Covenants not 
to compete proposed by the employer 
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Taking Steps 
Qualify Customer 

Lists “Trade 


by Stephen B. Daiker 


upon the employee’s departure from 
the business are even more problema- 
tic since employees most likely to com- 
pete later with their former employer 
are not likely to enter such an agree- 
ment without some form of incentive. 
As a result, many business enterprises 
in the State of Florida have current or 
former employees that are potential 
competitors. 

Individuals who venture to compete 
with their former providers have often 
acquired vast knowledge through their 
past employment, including knowledge 
of the trade and business secrets of the 
former employer. These secrets are not 
limited to the confidential programs, 
devices, techniques, and processes util- 
ized by the business, but may also 
include a general knowledge of the 
former employer’s customers or clien- 
tele. Although confidential techniques, 
processes, and the like are easily pro- 
tected under patent and copyright 
laws,4 the same cannot be said for 
customer lists which, although often- 


99 


times invaluable, do not automatically 
qualify as trade secrets of the business® 
which are protected from misappro- 
priation under the Uniform Trade Se- 
crets Act.6 

This article examines the approach 
taken by the Florida courts in deter- 
mining whether a customer list quali- 
fies as a trade secret, enumerates 
several precautionary steps—other 
than obtaining covenants not to com- 
pete—that can be taken by business 
entities in attempting to protect cus- 
tomer lists from misappropriation by 
former employees, and concludes that, 
without such precautions, the over- 
whelming majority of customer lists in 
Florida are subject to lawful appropria- 
tion by former employees. 


The Case Law 

Although the Uniform Trade Secrets 
Act provides for both injunctive relief 
and damages,’ the Florida courts have 
granted injunctive relief as the sole 
remedy in cases where relief was war- 
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ranted for misappropriation of cus- 
tomer lists. Each of the decisions was 
based on whether the customer list in 
question qualified as a “trade secret” 
of the former employer, and for this 
reason each decision was ultimately 
dependent upon the particular circum- 
stances of the case. The factua! simi- 
larities and distinctions of these cases 
allow us to predict what steps can and 
should be taken in order for a customer 
list to qualify as a trade secret and, 
therefore, be protected from misappro- 
priation under the Uniform Trade 
Secrets Act.® 

The general rule followed by the 
Florida courts is that, “in the absence 
of an agreement between the parties 
providing therefor, the use of a former 
employer’s customer list is not subject 
to injunction unless such lists consti- 
tute or are in the nature of trade 
secrets and knowledge thereof was ob- 
tained in confidence.” Additionally, 
the recent decisions finding that a 
customer list qualified as a “trade 
secret” were based on evidence show- 
ing that the list was a product of great 
expense or effort, was the result of 


distillations of a larger list, or con- 
tained information that was confiden- 
tial and not available from public 
sources. !° 


Second District Cases 

There have been only two cases de- 
cided by the Second District Court of 
Appeal that address this issue, and 
both ruled against enjoining the former 
employee from utilizing the customer 
lists. Prior to the development of the 
approach currently employed by the 
Florida courts, the Second DCA in 
Renpak, Inc. v. Oppenheimer, 104 So.2d 
642 (Fla. 2d DCA 1958), took a pro- 
employee, pro-competition stance. In 
Renpak, efforts were undertaken by a 
corporate officer and a salesman to 
establish a competing business while 
still working for the plaintiff corpora- 
tion. The evidence showed that the 
individuals had obtained names of the 
corporation’s customers, and had lured 
some of them to their new business. 
There was further evidence that the 
former employees had acquired dis- 
tributorships of two manufacturers for 
whom the corporation had been the 
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sole distributor. Despite this showing, 
the Renpak court held that the corpo- 
ration was not entitled to injunctive 
relief restraining the former employees 
from competing with the corporation 
and from soliciting business from its 
customers.!! In so holding, the court 
stated that “knowledge acquired by an 
employee concerning names and ad- 
dresses of customers is not the prop- 
erty of the employer unless such has 
been obtained in confidence.”!2 The 
Renpak court concluded that “where a 
former employer is engaged in busi- 
ness as a manufacturer or wholesaler 
dealing primarily with retail merchants 
or jobbers, or sells to members of a 
readily ascertainable class, the know]l- 
edge of the names of the customers of 
the employer which a former employee 
has is not a ‘trade secret’ which equity 
will protect through injunction.”!’ Al- 
though the Renpak decision favored 
the former employees, in deciding the 
more recent Florida cases, many of 
which came out in favor of the former 
employer, the courts have looked more 
closely at what efforts combined to 
produce a customer list in determining 
whether that customer list qualifies 
as a trade secret. 

The case of Templeton v. Creative 
Loafing Tampa, Inc., 552 So.2d 288 
(Fla. 2d DCA 1989), involved a maga- 
zine publisher that sought damages 
and injunctive relief against a former 
employee who allegedly used confiden- 
tial information in advertiser and dis- 
tribution lists. Although the publisher 
was granted a temporary injunction 
by the trial court, the court of appeal 
held that i) lists of potential advertis- 
ers for the magazine did not qualify as 
trade secrets entitled to injunctive pro- 
tection, and ii) the former employee 
could not be precluded from utilizing 
contacts and expertise gained during 
his employment. In holding that the 
lists in question did not qualify as 
trade secrets, the court followed the 
current line of reasoning, stating that 
“there is no evidence that [the lists] are 
the product of any great expense or 
effort, that they are distillations of 
larger lists, or that they include infor- 
mation not available from public 
sources.”!4 The court rejected the ap- 
plication of other Florida cases!5 in 
which injunctive protection was 
granted, stating that the lists in those 
cases had met one or more of the 
qualifications tests quoted above.'6 
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Third District Cases 

While the two Second District cases 
were decided in favor of the former 
employees, the Third District cases 
addressing the customer list issue each 
resulted in a victory for the employer. 
Nevertheless, the Third DCA applied 
the same test as did the Second DCA 
in Templeton, with the decisions turn- 
ing on whether the lists in question 
represented considerable effort, knowl- 
edge, time, and expertise on the part 
of the company. In each case the court 
found that the lists met the above test 
and, therefore, qualified as trade se- 
crets. 

First, in Erik Electric Company v. 
Elliot, 375 So.2d 1136 (Fla. 3d DCA 
1979), the former employee had taken 
with him customer lists as well as lists 
of other possible customer contacts 
when he left the business. The former 
employer had developed the customer 
lists by reviewing and breaking down 
larger, more general lists of companies, 
banks, and hospitals throughout the 
United States, sending advertisements 
and direct inquiries to the prospective 
customers and, if the inquiry cards 


were returned to the employer, con- 
tacting the prospective customers by 
telephone after reviewing the informa- 
tion on the inquiry cards. The former 
employee had apparently learned of 
customer leads only through the em- 
ployer’s inquiry cards and the em- 
ployer’s accounts assigned to him. The 
trial court ordered a directed verdict 
in favor of the former employees follow- 
ing the presentation of the employer’s 
case, which alleged misappropriation 
of trade secrets. 

The Third DCA reversed, ruling that 
“even in the absence of a contractual 
restriction a former employee is pre- 
cluded from using for his own advan- 
tage, and to the detriment of his former 
employer, confidential information on 
trade secrets acquired by or imparted 
to him in the course of his employ- 
ment.”!? The court concluded that the 
customer lists and related information 
constituted trade secrets, and based its 
conclusion on the fact that the cus- 
tomer lists were not readily available 
to the public and were both a distilla- 
tion of larger lists and the result of 
considerable time, effort, knowledge, 


Delta clients know how to 


and expertise on the part of the em- 
ployer.!8 

Similarly, in Unistar Corporation v. 
Child, 415 So.2d 733 (Fla. 3d DCA 
1982), the trial court denied the former 
employer injunctive relief to prevent 
former employees from contacting and 
selling to its customers. The list in 
Unistar contained 1,850 potential deal- 
ers of diamonds, distilled down from a 
screening of 12,000 known financial 
planners, at a cost to the company of 
$800,000. The former employees ar- 
gued against the injunction alleging 
that the customer lists were available 
to the public and that in the absence 
of a contract with anticompete cove- 
nants, the former employees could not 
be enjoined from soliciting the business 
of the employer’s customers. Following 
much the same reasoning as was em- 
ployed in Erik Electric, the Third DCA 
reversed and remanded the trial court’s 
decision emphasizing the time and ex- 
pense that went into producing the 
customer lists. The court directly re- 
futed the contention that an agreement 
not to disclose trade secrets was neces- 
sary, stating that “[t]he law will im- 
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part into every contract of employment 
a prohibition against the use of a trade 
secret by the employee for his own 
benefit, to the detriment of his em- 
ployer, if the secret was acquired by 
the employee in the course of his em- 
ployment.”!9 

The rulings of Erik Electric and Town 
& Country House & Homes Service, 
Inc. v. Evans, 189 A.2d 390 (Conn. 
1963), were reiterated by the Third 
DCA in Braman Motors, Inc. v. Ward, 
479 So.2d 225 (Fla. 3d DCA 1985). The 
Braman case involved a former em- 
ployee who solicited the Rolls Royce 
service customers of his former em- 
ployer, who had developed a customer 
list over years of service and at consid- 
erable expense. The employee argued 
that the names of Rolls Royce owners 
were available through public records 
and thus he was engaged in lawful 
competition. Reversing the trial court’s 
denial of injunctive relief, the Third 
DCA held that since the customer list 
was confidential in nature and had 
been developed over a long period of 
time at the effort and expense of the 
employer, the case was “factually in- 


distinguishable” from Unistar.2° 


Precautionary Steps 
for Employers 

As stated in the introduction to this 
article, covenants not to compete exe- 
cuted at the outset of employment 
provide the best protection against com- 
petition from former employees.?! A 
policy of requiring the execution of 
such covenants by every new employee 
should be seriously considered by every 
business with a substantial client base. 
If the employer chooses not to imple- 
ment such a policy (or simply has not 
considered it), there are several other 
precautionary steps that, although not 
as certain to provide adequate protec- 
tion against misappropriation of cus- 
tomer lists, are less imposing on the 
employee and less likely to require the 
services of an attorney. These alterna- 
tive precautionary steps may be pre- 
dicted from the factual situations and 
resulting decisions in the cases re- 
viewed above. 


The Florida courts have made it 
their practice to examine carefully the 
facts of each case to determine whether 
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the customer lists in question qualify 

s “trade secrets” under the Uniform 
Trade Secrets Act.22 In making these 
determinations, the courts have looked 
for the existence of several factors. 
Based upon these factors, a cause of 
action for misappropriation of “trade 
secrets” would require the employer to 
bring forth evidence showing the pro- 
cess through which the customer lists 
were developed and refined. An obvi- 
ous way to increase the likelihood that 
customer lists will be considered trade 
secrets is to take steps to ensure that 
the customer list development and re- 
finement process, as well as the cus- 
tomer list’s use by company employees, 
meet as many of the factors reviewed 
by the courts as possible. 

The first factor involves the expense, 
time, effort, and expertise required to 
compile the customer list or lists. In 
order to ensure that a showing of such 
expense and effort may be made at a 
later date, the employer should main- 
tain a file specifically for this purpose. 
The file should include a log of re- 
sources expended by the employer in 
developing and refining the company’s 
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customer list, and should record in 
detail every addition to or deletion 
from the list over time, including the 
date and reason a customer was added 
to or deleted from the list. These re- 
cords will provide strong support for 
the argument that the lists are the 
product of company resources. 

The second factor involves the ques- 
tion of whether the information known 
about each customer is commonly avail- 
able through public sources. Although 
the identity of many customers may 
be generally available to the public, 
and no precautionary effort by the 
employer can prevent or help to dis- 
pute this fact, there may be other 
information about certain customers 
that is not available to the public and 
knowledge of which has provided a 
former employee with an advantage in 
luring the customer away. It is the 
misappropriation of information un- 
available from public sources that can 
make the difference for an employer 
when each of the other factors are 
considered by the courts. For this rea- 
son, it is recommended that records 
concerning the development of cus- 
tomer lists include special information 
pertaining to individual customers. 

The third factor involves whether 
the customer list has been distilled 
down from larger lists. Once again, the 
appropriate step for the employer is to 
keep records of the distillation process. 
In keeping a log of all activity relating 
to the development of a company’s 
client base, the employer will have 
evidence not only of the resources ex- 
pended, but also of the fact that a 
customer list was once a much larger 
list. This is especially important be- 
cause the customer lists may still be 
censidered trade secrets despite the 
fact that the names of potential cus- 
tomers on the original larger list were 
generally available to the public. In 
this respect it is obviously the efforts 
on the part of the employer that trans- 


form the larger public lists into smaller 


lists qualifying as trade secrets. 

The fourth and possibly most impor- 
tant factor involves whether the cus- 
tomer lists are considered by the 
employer as confidential information. 
This factor is important because the 
employer can control how the company 
and its employees view the customer 
lists and the information contained in 
the lists. The employer can decide this 
factor for the courts in advance by 


setting official company policies for 
information concerning customers. For 
instance, upon hiring a new employee 
the employer can inform the newcomer 
that all information concerning pre- 
sent or future customers is to be con- 
sidered confidential information. The 
employer may even have the employee 
sign a policy statement acknowledging 
that such information is confidential. 
The statement need not be binding 
because the employer is simply setting 
the stage for a later showing that any 
information concerning customer lists 
was obtained by the former employee 
“in confidence.” Similarly, all records 
and files containing customer list infor- 
mation should be conspicuously marked 
“confidential.” If the employer can show 
that it was common knowledge among 
employees that customer information 
is to be kept confidential, a Florida 
court will be more likely to enjoin a 
competing former employee. 
Businesses that have developed and 
refined strong client bases over many 
years without keeping records of the 
process should simply be aware of the 


factors reviewed by the Florida courts, 
and should carefully consider the re- 
commendations regarding the confi- 
dentiality of customer lists and infor- 
mation. 


Conclusion 

Many Florida businesses are suscep- 
tible to competition from former em- 
ployees who have misappropriated 
information contained in customer lists 
developed and maintained by their for- 
mer employers. Fortunately for these 
businesses, customer lists may qualify 
as “trade secrets” which are entitled 
to protection from such misappropria- 
tion under Florida law. This article has 
attempted to provide a legal research 
jump-start for attorneys requested to 
enjoin the actions of competing former 
employees of corporate and business 
clients. More importantly, however, this 
article has attempted to provide sev- 
eral recommendations for corporate and 
business clients which, if followed, will 
make future requests concerning the 
protection of customer lists more man- 
ageable for the attorney.7 
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1 See Fia. Star. §542.33. For a review 
of the law regarding noncompetition agree- 
ments between businesses and their former 
employees, see Monopolies, Restraints of 
Trade, and Unfair Trade Practices, 54 Am. 
Jur. 2d 511-580. 

2 Bul see Hapney v. Central Garage, 
Inc., 579 So.2d 127 (Fla. 2d D.C.A. 1991), 
wherein the Second District Court of Appeal 
ruled that covenants not to compete which 
prohibit competition per se violate public 
policy and are void. While the court held 
that “a condition precedent to the validity 
of a covenent not to compete entered into 
by an agent, independent contractor or 
employee is the existence of a legitimate 
interest of the employer to be protected,” 
the court further held that “trade secrets, 
customer lists, and the right to prevent 
direct solicitation of existing customers are, 
per se, legitimate business interests subject 
to protection.” Id. at 134. 

3 Id. 

4 See 35 U.S.C. §1, et seq. (patents); 17 
U.S.C. §101, ef seg. (copyrights); 15 U.S.C. 
§1051, ef seg. (trademarks); 15 U.S.C. §3701, 
et seq. (technology innovation). 

5 See,e.g., Renpak, Inc. v. Oppenheimer, 
104 So.2d 642 (Fla. 2d D.C.A. 1958); Tem- 
pleton v. Creative Loafing Tampa, Inc., 552 
So.2d 288 (Fla. 2d D.C.A. 1989); Unistar 
Corporation v. Child, 415 So.2d 733 (Fla. 
3d D.C.A. 1982) (finding in favor of former 
employer where customer list qualified as 
trade secrets). 

Fra. Srar. §$§688.001-688.009. This act 


provides for injunctive relief and/or recovery 
of damages for misappropriation of trade 
secrets. FLa. Star. §$680.002(2), defines “mis- 
appropriation” as follows: 

“(a) Acquisition of a trade secret of an- 
other by a person who knows or has reason 
to know that the trade secret was acquired 
by improper means; or 

“(b) Disclosure or use of a trade secret 
of another without the express or implied 
consent by a person who: 

“1. Used improper means to acquire 
knowledge of the trade secret; or 

“2. At the time of disclosure or use, 
knew or had reason to know that his knowIl- 
edge of the trade secret was: 

“a. Derived from or through a person 
who had utilized improper means to acquire 
it; 

“b. Acquired under circumstances giv- 
ing rise to a duty to maintain its secrecy or 
limit its use; or 

“c. Derived from or through a person 
who owed a duty to the person seeking relief 
to maintain its secrecy or limit its use; or 

“3. Before a material change of his posi- 
tion, knew or had reason to know that it 
was a trade secret and that knowledge of it 
had been acquired by accident or mistake.” 

Fia. Star. §688.002(4) defines “trade 
secret” as “information, including a for- 
mula, pattern, compilation, program, de- 
vice, method, technique, or process that: 

“(a) Derives independent economic 
value, actual or potential, from not being 
generally known to, and not being readily 
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ascertainable by proper means by, other 
persons who can obtain economic value 
from its disclosure or use; and 

“(b) Is the subject of efforts that are 
reasonable under the circumstances to main- 
tain its secrecy.” 

7 Fra. Stat. §688.004. 

8 Star. §§688.001-688.009. 

9 See, e.g., Inland Rubber Corporation 
v. Helman, 237 So.2d 291, 295 (Fla. 1st 
D.C.A. 1970). The court further stated that 
“It]his is particularly so where the names 
of such customers are readily obtainable 
from classified telephone directories and 
like sources.” Id. 

10 See, e.g., Templeton v. Creative Loaf- 
ing Tampa, Inc., 552 So.2d 288 (Fla. 2d 
D.C.A. 1989); Unistar Corporation v. Child, 
415 So.2d 733 (Fla. 3d D.C.A. 1982); Braman 
Motors, Inc. v. Ward, 479 So.2d 225 (Fla. 
3d D.C.A.1985). 

1! Renpak, 104 So.2d 642 (Fla. 2d D.C.A. 
1958). 

12 Id. at 645. 

13 Td. at 646. 

'4 Templeton, 552 So.2d 288, 289 (citing 
Pure Foods, Inc. v. Sir Sirloin, Inc., 84 So.2d 
51 (Fla. 1955)). 

15 Erik Electric Company v. Elliot, 375 
So.2d 1136 (Fla. 3d D.C.A. 1979); Unistar 
Corporation v. Child, 415 So.2d 733 (Fla. 
3d D.C.A. 1982); Braman Motors, Inc. v. 
Ward, 479 So.2d 225 (Fla. 3d D.C.A. 1985). 

16 Braman Motors, Inc. v. Ward, 479 
So.2d at 290. 

17 Erik Electric, 375 So.2d 1136, 1138 
(citing 28 A.L.R.3d 7, 31 (1969)). 

18 Id. at 1138. 

19 Unistar, 415 So.2d .733, 734 (citing 
Town & Country House & Homes Service, 
Inc. v. Evans, 189 A.2d 390 (Conn. 1963)). 

20 Braman Motors, Inc. v. Ward, 479 
So.2d 225, 226 (Fla. 3d D.C.A. 1985). 

21 See infra notes 2-3 and accompanying 
text. 

22 See infra note 6 and accompanying 
text. 
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Law Products 
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Consider the following scenario: An 
attorney is retained by an indigent, but 
injured client to bring a personal 
injury lawsuit on a contingency fee 
basis. The attorney hires an expert, 
whom the attorney has used before, to 
perform an accident reconstruction 
and to testify at trial. Before commencing 
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work, the expert requests from the 
attorney payment of a $500 retainer. 
The attorney pays the expert’s retainer, 
and the expert goes to work. 

The case goes to trial. The expert 
performs an in-depth accident investi- 
gation and analysis, and testifies at 
both deposition and trial. The expert 
sends the bills to the attorney. Each 
time the expert questions the attorney 
as to when and if payment will be 
received, the attorney tells the expert 
not to worry, that he or she will be paid 
in full. 

The jury returns a defense verdict, 
and the attorney’s client, now more 
indigent than ever, returns home. The 
expert, who is still owed a considerable 
amount of money for services, tele- 
phones the attorney and demands pay- 
ment. The attorney, unhappy about the 
verdict and the prospect of not recover- 
ing any fees, tells the expert to seek 
payment from the client, not from the 
attorney. The attorney explains to the 
expert that the attorney is merely the 
client’s agent and, as such, is not 
responsible for the expert’s fees. 

The expert, furious over not being 
paid, threatens to sue the attorney. 
The expert tells the attorney that it 
was the attorney, not the client, who 
retained the expert. Moreover, it was 
the attorney who had assured the ex- 
pert that payment would be made “in 
full” How, asks the expert, can the 
attorney expect the expert to chase an 
indigent client for payment of the ex- 
pert’s fees? Notwithstanding the ex- 
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pert’s pleas, the attorney tells the ex- 
pert goodbye and good luck, and hangs 
up the phone. 

Under this scenario, who is liable to 
the expert—the attorney or the client? 

Before this question can be answered, 
a preliminary determination must be 
made as to whether the attorney, either 
verbally or in writing, expressly agreed 
with the expert to be responsible for 
the expert’s fees. If there was such an 
express agreement then, under the law 
of every state, the attorney would be 
responsible for payment of the expert’s 
fees.! On the other hand, if there was 
no express agreement by the attorney 
to pay the expert’s fees, then the an- 
swer is not so clear. In the above 
scenario, even though the attorney told 
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the expert that the fees would be paid 
“in full,” the attorney never expressly 
agreed to be responsible for the ex- 
pert’s fees. The issue of responsibility 
for the expert’s fees will, therefore, 
depend upon the applicable case law 
in the jurisdiction where the case was 
tried. 

Those jurisdictions that have 
squarely addressed the issue of who 
pays the fees and expenses of litigation 
service providers in the absence of an 
express agreement by the attorney are 
divided. A large number of jurisdic- 
tions—apparently following a growing 
trend in the case law—have held that 
the attorney is responsible for the serv- 
ice provider’s fees and expenses, absent 
an express disclaimer of responsibil- 
ity.2 In Florida, however, as well as in 
a number of other jurisdictions, the 
attorney will not be held responsible 


7 
— 
= 
4 
é 
ae 


for the service provider’s fees and ex- 
penses, and the service provider will 
be required to pursue the attorney’s 
client for payment. 

The seminal Florida holding on the 
issue is the Third District Court of 
Appeal’s decision in Andrew H. Boros, 
P.A. v. Arnold P. Carter, M.D., P.A., 
537 So.2d 1134 (Fla. 3d DCA 1989). In 
that case, an expert witness sued the 
attorney who had hired him when the 
attorney refused to pay the expert’s 
bill for testifying at trial. The expert 
claimed that when he asked the attor- 
ney about payment, the attorney told 
him not to worry, that he would “take 
care of” the expert after trial, and that 
he would pay the expert’s bill when he 
received it. In opposition, the attorney 
claimed that he had never agreed to 
pay the expert from his personal funds. 
Notwithstanding the conflicting posi- 
tions and evidence, the trial judge held 
in the expert’s favor, and the attorney 
appealed. On appeal, the Third District 
affirmed the trial judge’s decision, find- 
ing that it was supported by competent 
substantial evidence that the attorney 
had expressly agreed to be responsible 
for the expert’s fees. Boros, 537 So.2d 
at 1135. 

Although its holding was in the ex- 
pert’s favor, the Boros decision is sig- 
nificant in that it adopted, in the 
attorney/client context, the general rule 
of agency law that an agent for a 
disclosed principal cannot be person- 
ally liable for the principal’s debts, 
absent an express agreement to the 
contrary: 

Generally, an attorney serves as agent for 
his client; the attorney’s acts are the acts 
of the principal, the client. Beasley v. Girten, 
61 So.2d 179 (Fla. 1952); Epperson v. Rupp, 
157 So.2d 537 (Fla. 3d DCA 1964). Absent 
an express agreement, an agent acting for 
a disclosed principal is not personally liable 
for the debts of the principal. Blount v. 
Tomlinson, 57 Fla. 35, 48 So. 751 (1909), 
International Bulk Shipping, Inc. v. Mana- 
tee County Port Auth., 472 So.2d 1321 (Fla. 
2d DCA 1985). 

Boros, 537 So.2d at 1135.4 

The upshot of Boros is that, in Flor- 
ida, an attorney representing a par- 
ticular client can be held liable for the 
fees and expenses of litigation service 
providers only if the attorney, through 
agreement, expressly assumes such li- 
ability. The Third District in Boros— 
and in a subsequent decision that 
adopted and applied Boros'—refused 
to recognize, in the attorney/client con- 
text, an exception to the general agency 


rule insulating an agent for a disclosed 
principal from debts incurred on the 
principal’s behalf. In this author’s opin- 
ion, the Boros court’s reasoning was 
faulty in that it failed to consider the 
realities of the attorney/client relation- 
ship vis a vis the providers of litigation 
support services. 

Those courts that have held the 
attorney personally liable to litigation 
service providers, even in the absence 
of an express agreement, have focused 
on the unique position the attorney 
holds in the attorney/client relation- 
ship. Those courts have recognized that, 
even though the attorney ostensibly 
acts as the “agent” for the client, the 
attorney is more than a mere agent 
because he almost exclusively controls 
the direction and strategy of the litiga- 
tion, and decides what services are 
needed to promote best the interests 
of the client. The courts, as a result of 
this reasoning, have carved out an 
exception to the general agency rule 
which provides that the attorney will 
be personally liable to the service pro- 
vider, absent an express disclaimer of 
responsibility. 

For example, in Judd & Detweiler, 
Inc. v. Gittings, 43 App. D.C. 304 
(1915), the District of Columbia Court 
of Appeals held an attorney liable to a 
brief printing company in the absence 
of an express disclaimer of liability by 
the attorney. The court recognized that 
an attorney involved in litigation is 
more than just an agent for the client: 
While it is true that an attorney is the agent 
of his client, the relation between them, we 
think, is such that it calls for some modifica- 
tion of the general rule which the law 
recognizes as existing between principal 
and agent. In ordinary transactions, the 
agent is subordinate to the principal, the 
principal standing out as the real actor, and 
the agent merely as a subordinate 
representative. But the relation between 
attorney and client is different. The attor- 
ney has complete charge of the litigation, 
is so recognized by the court, and, as such, 
dominates in all matters pertaining to the 
conduct of the litigation. . . . The attorney 
usually determines what steps are to be 
taken in his client’s interest, and the acts 
of the attorney in the conduct of litigation 
are binding upon the client. We therefore 
deem the just and equitable rule of law thus 
established to be that, in the absence of 
express notice to the contrary, court officials 
and persons connected, either directly or 
indirectly, with the progress of the litiga- 
tion, may safely regard themselves as deal- 
ing with the attorney, instead of with the 
client. 


Judd & Detweiler, 43 App. D.C. at 
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Similar reasoning was employed by 

the Supreme Court of Wisconsin in a 
more recent decision. In Theuerkauf v. 
Sutton, 306 N.W. 2d 651 (1981), an 
accountant hired by an attorney as an 
expert in a divorce case sued the attor- 
ney for the cost of accounting services. 
The court, holding in favor of the 
accountant, concluded that an attorney 
should be responsible for expert wit- 
ness fees unless such responsibility is 
expressly disclaimed: 
[W]e hold that when an attorney engages 
experts such as but not limited to account- 
ants, economists, engineers, architects and 
doctors, etc., to perform services in aid of 
the conduct of litigation for a named client, 
the law will consider the attorney as princi- 
pal and will imply a promise on the part of 
the attorney to pay the reasonable cost and 
expenses of the expert in the absence of an 
express disclaimer of liability. In order to 
avoid liability for the services, the attorney 
must make an express disclaimer thereof 
clearly specifying that the attorney is con- 
tracting only on behalf of the named or 
disclosed client and is not personally obli- 
gated for the payment of such services. 


Theuerkauf, 306 N.W. 2d at 663. 
Courts in other jurisdictions have 
used similar reasoning to that used in 
Judd & Detweiler and Theuerkauf to 
hold attorneys liable to court report- 
ers,®© expert witnesses,’ and printing 
companies.’ Indeed, in one case the 
court held the attorney personally re- 
sponsible for the fees and expenses of 
court reporters, private investigators, 
and process servers.? Each of these 
courts, instead of blindly applying the 
general agency rule, opted to examine 
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the realities of the attorney’s role in 
relation to the client and litigation 
service providers, and placed the bur- 
den of financial responsibility to serv- 
ice providers on the attorney. 

In contrast, the Third District in 
Boros adopted, without exception, the 
general agency rule in the attorney/ 
client context. In the opinion of this 
author, the Third District’s position in 
Boros and its progeny sidesteps reality. 
In the real world of litigation it is the 
attorney, not the client, who makes the 
decisions as to what type of litigation 
support services are required in a par- 
ticular case, and who best to provide 
them. Moreover, it is the attorney, not 
the client, who contacts the service 
provider, retains the service provider 
(often in writing), directs the service 
provider’s work, and advances the serv- 
ice provider funds. 

The particular service provider— 
who often knows the attorney and has 
dealt with the attorney in previous 
cases—works exclusively with the at- 
torney in connection with the litiga- 
tion: The service provider takes all 
directions from the attorney, communi- 
cates only with the attorney, sends all 
bills to the attorney for payment, and 
sometimes receives money from the 
attorney for retainers and cost ad- 
vances. The service provider often never 
meets the client the attorney repre- 
sents; to the service provider the client 
is just a name. Nonetheless, under the 
Third District’s reasoning in Boros, the 
attorney who has not expressly as- 
sumed responsibility for payment of 


the service provider’s fees can avoid 
liability to the service provider by sim- 
ply claiming to be nothing more than 
the agent for a disclosed principal. As 
a result, the service provider’s only 
remedy will be to chase the client—a 
potentially formidable task!°—to get 
paid. 

The potential deleterious effects of 
Boros are best illustrated in the case 
of court reporters. An attorney hires 
court reporters in a case for deposi- 
tions, hearings, and trial. The attorney 
hires the court reporters to provide 
support for a client’s cause, and the 
court reporters perform valuable serv- 
ices. Rarely, if ever, does the attorney 
expressly agree with the court report- 
ers to be personally responsible for 
their fees. Notwithstanding this fact, 
the court reporters, as is customary, 
look to the attorney for prompt pay- 
ment of their fees. The court reporters, 
based upon the attorney’s credit, good 
faith, and past practices, have a reason- 
able expectation that the attorney will 
be personally liable for their fees. 

However, with the Boros decision in 
hand, the attorney who does not want 
to pay the court reporters’ fees for any 
reason (or for no reason at all), can tell 
the court reporters to look only to the 
client for payment. The court report- 
ers, unaware of the Third District’s 
holding in Boros, will, as a result, be 
stuck with potentially uncollectible 
bills. This appears to be the case even 
if the attorney has, in past cases, 
personally paid the same court report- 
ers for the services they had per- 
formed.!! 

The court reporter illustration high- 
lights the inequities inherent in the 
Boros decision, and in the blind adop- 
tion by courts of the general agency 
rule in the attorney/client context. The 
Third District should have recognized 
that the attorney/client relationship is 
a unique agency/principal relationship, 
especially with respect to the hiring 
and payment of litigation service pro- 
viders. Since it is the attorney who 
calls the shots in a particular litiga- 
tion, the attorney should ultimately 
bear the financial burden of payment 
to litigation service providers, absent. 
an express agreement to the contrary. 
As one court has aptly stated, “[t]here 
is no hardship in this rule we adopt, 
as it would be a simple matter for the 
attorney to exclude himself from liabil- 
ity by a statement to that effect.”!2 
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Whether other Florida appellate 
courts will view Boros as binding pre- 
cedent remains to be seen. Hopefully, 
the realities of the attorney/client/ 
service provider situation will be recog- 
nized, and the exception to the general 
agency rule adopted. In the meantime, 
however, litigation service providers 
should become familiar with Boros and 
structure their business relationships 
and transactions with attorneys accor- 
dingly. If this requires written agree- 
ments between the service providers 
and the attorneys that spell out the 
attorneys’ personal responsibility for 
the service providers’ fees, then such 
agreements—even in the case of court 
reporters—should be prepared and exe- 
cuted. The unfortunate result of such 
“preventative” agreements, should they 
become commonplace, is that relation- 
ships that in the past were built upon 
custom, good faith, and mutual trust 
will likely disappear.4 


1 See generally, Annot., 66 A.L.R. 4th 
256 (1991). 

2 See, e.g., Urban Court Reporting, Inc. 
v. Davis, 158 App. Div. 401, 551 N.Y.S.2d 
235 (1st Dept. 1990) (court reporter fees); 
Blake v. Ingraham, 44 Ohio App.3d 38, 540 
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N.E. 2d 759 (Medina Co., 1989) (court 
reporter fees); Ingram v. Lupo, 726 S.W. 2d 
791 (Mo. App. 1987) (court reporter fees); 
Theuerkauf v. Sutton, 102 Wis.2d 176, 306 
N.W. 2d 651 (1981) (accountant’s fees); 
Roberts, Walsh & Co. v. Trugman, 109 N.J. 
Super. 594; 264 A.2d 237 (1970) (court 
reporter fees); McNeill v. Appel, 197 A.2d 
152 (D.C. App. 1964) (handwriting expert 
fees). 

3 See, e.g., Cahn v. Fisher, 167 Ariz. 
219, 805 P.2d 1040 (Ariz. App. 1990) (court 
reporter fees); Free v. Wilmar J. Helric Co., 
70 Or. App. 40, 688 P.2d 117 (1984) (geolo- 
gist’s fees); Clark v. Maddox, 118 II]. App.3d 
546, 454 N.E. 2d 1179 (2d Dist. 1983) 
(physician’s fees). 

4 Cryptically, in a footnote, the Third 
District in Andrew H. Boros, P.A. v. Arnold 
P. Carter, M.D., P.A., 537 So.2d 1134 (Fla. 
3d D.C.A. 1989), noted “that there may be 
circumstances where the attorney is the 
principal.” The court concluded that “[iJn 
that case, the attorney must expressly dis- 
claim responsibility to avoid liability.” Boros, 
537 So.2d at 1135, n. 2. The Third District 
cites to no case law for this conclusion. It is 
difficult to conceive of “circumstances” in 
litigation—where the attorney clearly acts 
in a representative capacity—where the 
attorney would be considered the “princi- 
pal.” Under the Boros decision’s wholesale 
adoption of the general agency rule in the 
attorney/client setting, such “circumstances” 
must, realistically, be considered nonexist- 
ent. 

5 Kates v. Millheiser, 569 So.2d 1357 
(Fla. 3d D.C.A. 1990). 

§ See, e.g., Urban Court Reporting, Inc. 
v. Davis, 158 App. Div. 401, 551 N.Y.S.2d 
235 (1st Dept. 1990); Ingram v. Lupo, 726 
S.W. 2d 791 (Mo. App. 1987). 

7 See, e.g., McNeil v. Appel, 197 A.2d 
152 (D.C. App. 1964). 

8 See, e.g., Elder v. Eastwood, 73 Colo. 
489, 216 P. 542 (1923). 

9 Re Peters, 332 N.W. 2d 10 (Minn. 
1983). 

10 The service provider may be forced to 
seek payment from a client who does not 
have the financial means to make payment. 
Moreover, the client may reside in another 
state or country, requiring the service pro- 
vider to expend considerable amounts of 
time and money in pursuing payment 
through a foreign court system. 

‘1 Interestingly, prior to Boros, the Dade 
County Circuit Court, sitting in its appel- 
late capacity, issued two opinions holding 
attorneys liable for court reporting fees 
even in the absence of the respective attor- 
neys’ express assumption of responsibility. 
Browd v. Fierman Reporting Service, 3 Fla. 
Supp.2d 124 (Fla. 11th Cir. Ct. 1983); Bakst 
v. Stephens, 21 Fla. Supp. 47 (Fla. 11th 
Cir. Ct. 1963). In both cases, the court 
recognized that, because of the unique na- 
ture of the attorney/client relationship and 
the lawyer’s role therein, an exception to 
the general agency rule should be applied 
under which the attorney is personally 
liable to the service provider, absent an 
express disclaimer of responsibility. 

12 Burt v. Gahan, 351 Mass. 340, 343, 
220 N.E. 2d 817, 819 (1966). 
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Standing in the Face of Croson 


Are Contractors Denied 
Remedy Discriminatory 


n the world of government con- 
struction contracts, affirmative ac- 
tion has mandated the creation 
of minority business enterprise 
(MBE) and disadvantaged business en- 
terprise (DBE) programs. These pro- 
grams permit construction companies 
owned by minorities or women to ob- 
tain parity with majority contractors 
in the accessibility of government con- 
struction contract projects. However, 
contractors have recently lost the abil- 
ity to challenge the constitutionality 
of discriminatory MBE and DBE pro- 
grams. 

In S.J. Groves & Sons, Co. v. Fulton 
County, 920 F.2d 752 (11th Cir. 1991), 
cert. denied, 111 S. Ct. 2274 (1991) and 
1118S. Ct. 2893 (1991), and Cone Corpo- 
ration v. Florida Department of Trans- 
portation, 921 F.2d 1190 (11th Cir. 
1991), cert. denied, 111 S. Ct. 2233 
(1991),! the 11th Circuit Court of Ap- 
peals has precluded judicial review of 
MBE programs. Those cases deter- 
mined that to establish an injury in 
fact, a plaintiff contractor must be 
denied a construction contract.” 

In S.J. Groves & Sons, the 11th 
Circuit held that the loss of potential 
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(MBE) Programs? 


by LaTour Rey Lafferty 


profits and the lost opportunity to 
compete with other contract bidders is 
an insufficient allegation of injury to 
confer standing.? Further, in Cone, the 
11th Circuit held that the plaintiff 
contractors had no Art. III standing 
because they failed to demonstrate they 
had been denied any contracts on the 
basis of their race, or that the opera- 
tion of the Florida statute that 
authorized the creation of the affirma- 
tive action program would necessarily 
result in a violation of equal protec- 
tion. The effect of these decisions is 
to enable local governments to circum- 
vent the Supreme Court’s decision in 
City of Richmond v. J.A. Croson, 488 
U.S. 469 (1989),5 and enact illegiti- 
mate MBE programs without constitu- 
tional challenge. 

The first part of this article explains 
the 11th Circuit’s decisions and how it 
has effectively denied judicial review 
of MBE programs. The second part 
criticizes the opinions of the 11th Cir- 
cuit and suggests, as an alternative: 
Federal courts should use the “pruden- 
tial considerations” test to decline 
judicial review of legitimate affirma- 
tive action programs, while conferring 


standing upon contractors injured be- 
cause of affirmative action plans that 
may be unconstitutional. 


The 11th Circuit’s Standard 

Art. III of the U.S. Constitution lim- 
its the federal government’s power of 
judicial review to the resolution of 
“cases” and “controversies.” A predi- 
cate to this judicial review is that a 
plaintiff must have standing, which 
consists of irreducible constitutional 
requirements and the court’s pruden- 
tial considerations.’ The primary 
constitutional requirement is that the 
plaintiff must have suffered or be threat- 
ened with, some actual injury.® If a 
plaintiff demonstrates this injury in 
fact, he or she must also demonstrate 
that the injury is fairly traceable to the 
challenged conduct and that it will 
likely be redressed by the requested 
relief.9 Only if the plaintiff establishes 
these elements may a court then de- 
cline judicial review, citing its 
prudential considerations. 

In S.J. Groves & Sons, the 11th 
Circuit applied this traditional stand- 
ing analysis and concluded that the 
first constitutional requirement of stand- 
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ing—injury—had not been met.!! The 
11th Circuit also found it unnecessary 
to discuss the other constitutional re- 
quirements, and stated that it would 
be “superfluous” to discuss any pruden- 
tial considerations.!? Consequently, the 
11th Circuit vacated the district court’s 
order finding that the MBE program 
violated the equal protection clause of 
the 14th Amendment and instructed 
it to dismiss the plaintiff's complaint.!° 

The plaintiff contractor claimed that 
both the potential loss of profits and 
the lost opportunity to compete with 
other bidders were sufficient allega- 
tions of injury to satisfy the constitu- 
tional requirements for standing.!4 
However, the 11th Circuit found that, 
because the plaintiff did not single out 
any specific contract that it had been 
denied under the MBE program, the 
alleged injury was insufficient to con- 
fer standing.'® The 11th Circuit stated 
the MBE program’s participation goals 
were universally applicable to all con- 
tract bidders and that nothing within 
the affirmative action plan prevented 
the plaintiff from an equal bidding 
opportunity.'© Therefore, the S.J. 
Groves & Sons court held that neither 
the loss of potential profits nor the lost 
opportunity to compete with other bid- 
ders sufficiently alleged injury to confer 
standing to challenge the 1984 MBE 
program.!? 

One day after the 11th Circuit Court 
of Appeals’ decision in S.J. Groves & 
Sons, the 11th Circuit vacated a dis- 
trict court’s finding that the challenged 
disadvantaged business enterprise 
(DBE) program was unconstitutional 
and held the plaintiffs did not meet the 
necessary Art. III standing for judicial 
review in Cone.'® The 11th Circuit’s 
analysis began and ended with its 
determination that, because the plain- 
tiffs failed to demonstrate they had 
been denied any contracts on the basis 
of their race, or that the operation of 
the Florida statute authorizing the 
DBE program would necessarily result 
in a denial of equal protection, the 
plaintiffs would not likely suffer a 
future injury.!9 Because the irreduc- 
ible constitutional requirements were 
not satisfied in either S.J. Groves & 
Sons or Cone, the 11th Circuit did not 
discuss any of its prudential considera- 
tions. 

According to the 11th Circuit, the 
plaintiff contractor may demonstrate 
a threatened injury by presenting spe- 
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cific facts showing that the challenged 
conduct will result in a “demonstrable 
and particularized injury.”2° The 11th 
Circuit in Cone identified two methods 
of demonstrating the threat of future 
injury: 1) citing specific instances in 
the past in which the plaintiffs were 
denied equal protection; or 2) identify- 
ing statutes, regulations, settled 
policies, judicial decisions, and other 
rules that establish the official’s author- 
ity, mandate the acts that the official 
must perform, and circumscribe the 
official’s discretion.?! 

Although the plaintiffs in Cone al- 
leged they had lost Florida Department 
of Transportation (FDOT) highway con- 
struction contracts because of the DBE 
program, the 11th Circuit noted that 
they failed to allege any facts to sup- 
port this allegation.?? Specifically, the 
plaintiffs did not indicate any contract 
they had lost or were in danger of 
losing, but simply made a conclusory 
statement that they would be injured 
due to the DBE participation goals.?° 
Consequently, the 11th Circuit found 
that the plaintiffs did not demonstrate 
any specific instances in the past in 
which they were denied equal protec- 
tion.24 

Therefore, the 11th Circuit was re- 
quired to determine if the DBE program 
mandated a denial of equal protec- 
tion.2° The 11th Circuit held that, if 
the DBE goals were discretionary with 
the Secretary of Transportation to only 
remedy past discrimination, then the 
court must look to other factors, such 
as the secretary’s regulations, in order 
to determine the threat of future con- 
duct.76 At this point, the 11th Circuit 
simply declared that the district court 
erred in not undertaking this two-step 
analysis and that the statute did not 
mandate a denial of equal protection 
because the secretary’s regulations did 
not contain anything that would result 
in discrimination.2’ In fact, the 11th 
Circuit stated that the DBE program 
provided several administrative and 
judicial escape hatches that allowed 
the secretary to avoid a violation of 
equal protection.?® 


An Alternative to the 
11th Circuit's Standard 
The practical effect of the 11th Cir- 
cuit Court of Appeals’ decisions in S.J. 
Groves & Sons and Cone will be to 
circumvent the Supreme Court’s deci- 
sion in City of Richmond v. J.A. Croson. 


In Croson, the Supreme Court struck 
down an MBE program as an unconsti- 
tutional attempt to implement an 
affirmative action program without iden- 
tifying clear instances of past or present 
discrimination.29 The 11th Circuit has 
disregarded the traditionally liberal 
requirements for standing to challenge 
alleged discriminatory practices by predi- 
cating judicial review upon the actual 
loss of a construction contract. How- 
ever, it is almost impossible to achieve 
judicial review based upon the 11th 
Circuit’s standard because the chal- 
lenged discriminatory conduct prevents 
majority contractors from acquiring the 
contracts. 

The Supreme Court has traditionally 
applied a liberal standing requirement 
to alleged discriminatory conduct. In 
Baker v. Carr, 369 U.S. 186 (1961),3° 
the Supreme Court found that it was 
not necessary to decide whether the 
alleged injury may ultimately entitle 
the plaintiffs to any relief in order to 
hold there was standing.*! In the con- 
text of registered voters challenging 
the apportionment of county general 
assembly seats, the Court stated, if 
“such impairment does produce a le- 
gally cognizable injury, they are among 
those who have sustained it.”32 

Further, in Warth v. Seldin, 422 
U.S. 490 (1975),33 the Supreme Court 
held that the standing issue concerns 
whether the plaintiff has alleged such 
a personal stake in the outcome of the 
case as to warrant invocation of judi- 
cial review.34 The Court stated the 
essence of standing “is whether the 
litigant is entitled to have the court 
decide the merits of the dispute or 
particular issues.”°5 Also, in Regents 
of the University of California v. Bakke, 
438 U.S. 265 (1978),36 the Supreme 
Court defined the standing require- 
ment as the ability of the plaintiff to 
demonstrate any injury to the plaintiff 
that is likely to be redressed by a 
favorable decision.®” 

Under the traditionally liberal stand- 
ing requirements, it would appear likely 
that a majority contractor would have 
standing if forced to submit bids for 
construction projects with the addi- 
tional costs of minority subcontractors 
when the project could be completed 
in-house. Further, according to these 
precedents, standing may be predi- 
cated upon the injury of experiencing 
lost profits. Certainly a plaintiff con- 
tractor alleging a denial of equal 


protection should be able to meet the 
requirement of injury in fact without 
actually losing a construction contract. 
However, in Cone v. Hillsborough 
County, the Middle District Court of 
Florida recently dismissed a case in 
which a plaintiff contractor challenged 
the constitutionality of the county’s 
MBE program and alleged these exact 
injuries.°8 

The Supreme Court has repeatedly 
recognized standing for injuries simi- 
lar to the alleged injuries in S.J. Groves 
& Sons and Cone. In United States v. 
Students Challenging Regulatory 
Agency Procedures (SCRAP), 412 U.S. 
669 (1973), the Supreme Court held 
that it is a sufficient demonstration of 
injury to create standing if the plaintiff 
alleges that he or she has been or will 
be perceptibly harmed.*9 Also, in 
SCRAP, the Supreme Court stated that 
standing is not limited to only those 
who can allege economic harm,’ and 
in Arlington Heights v. Metropolitan 
Housing Corp., 429 U.S. 252 (1976),*! 
the Supreme Court said that economic 
injury is not the only kind of injury 
that can support a plaintiff's stand- 
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ing.*2 Additionally, in Valley Forge 
Christian College v. Americans United 
for Separation of Church and State, 
Inc., 454 U.S. 464 (1981),43 the Su- 
preme Court stated that standing may 
be predicated upon economic or noneco- 
nomic injury and only when the plain- 
tiffs failed to “allege an injury of any 
kind, economic or otherwise,” would 
the Supreme Court deny standing.*4 
According to Supreme Court pre- 
cedent, it would certainly appear that 
the plaintiff contractors in both the 
11th Circuit’s S.J. Groves & Sons and 
Cone as well as the district court’s 
Cone, alleged a sufficient economic in- 
jury from the additional costs and lost 
profits from submitting bids containing 
minority subcontractor participation.*° 
Further, the plaintiffs’ alleged injuries 
resulting from the challenged MBE 
programs are perceptible and not 
merely imagined “circumstances in 
which [they] could be affected” by the 
MBE program’s participation goals.*® 
However, the 11th Circuit has denied 
judicial review of MBE programs in 
these circumstances by requiring that 
the majority contractor have actually 


lost a specific construction contract. 
This requirement can rarely be met 
because the discriminatory MBE re- 
quirements, whether an invalid or a 
valid response to clear instances of 
past or present discrimination in the 
county construction business, must be 
met prior to a majority contractor ob- 
taining a construction contract.4? 

The 11th Circuit has also declined 
to find standing based upon the con- 
tractor’s alleged injury from the lost 
opportunity to compete equally with 
other bidders.*® Although all primary 
contractors must submit bids contain- 
ing the amount of MBE participation, 
the Supreme Court in SCRAP held 
that standing should not be denied 
simply because many people suffer the 
same injury.49 The SCRAP court said: 
“To deny standing to persons who are 
in fact injured simply because many 
others are also injured would mean 
that the most injurious and widespread 
government actions could be questioned 
by nobody.”5° 

This view cannot be reconciled with 
Schlesinger v. Reservists Committee to 
Stop the War, 418 U.S. 208 (1974).5! 
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In Schlesinger, the Supreme Court held 
that a plaintiff does not have standing 
as a representative of the general pub- 
lic; standing must be predicated upon 
class representation, and that class 
must possess the same interest and 
suffer the same injury shared by all 
members of the class.*2 Also, in Ass’n 
of Data Processing Service Organiza- 
tion, Inc. v. Camp, 397 U.S. 150 (1970), 
the Supreme Court held it is appropri- 
ate for a court to hear a complaint that 
alleges specific government action will 
cause that person private competitive 
injury.*? Interestingly, in Camp, the 
plaintiffs specifically alleged that the 
challenged conduct would result in a 
injury of lost profits.*4 

Despite the fact that all primary 
contractors must submit bids conform- 
ing to the MBE participation goals, 
majority subcontractors are being dis- 
criminated against in favor of minority 
subcontractors. Discrimination in fa- 
vor of the higher priced minority work 
results in both an injury of additional 
costs and lost profits and inhibits free 
competition by requiring primary con- 
tractors to inflate bids. Further, the 
plaintiff contractor does not allege an 
injury representative of the general 
public but one representing the class 
of majority contractors in their respec- 
tive counties. 

The 11th Circuit has effectively de- 
nied judicial review of illegitimate af- 
firmative action through MBE pro- 
grams. Not only are the 11th Circuit’s 
standing requirements adverse to es- 
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tablished Supreme Court precedent, 
they are unnecessary because the 
court’s prudential considerations would 
preclude unnecessary judicial review 
while at the same time permitting 
necessary challenges to the validity of 
illegitimate discrimination. The 11th 
Circuit has defeated the intent of eradi- 
cating modern discrimination by creat- 
ing animosity between majority and 
minority contractors. In consideration 
of Art. III’s case and controversy re- 
quirement, the federal courts should 
not exclude from its constitutional re- 
quirements what it can preclude through 
its prudential considerations. 7 


1 The court held that there is a dual 
inquiry for evaluating affirmative action 
programs: First, it must be determined 
whether a state or local government has 
developed the program or whether Congress 
has authorized the program’s creation; 
second, if the former, a court must apply a 
strict scrutiny analysis, and if the latter, 
an intermediate level of scrutiny is appro- 
priate. S.J. Groves & Sons, Co. v. Fulton 
County, 920 F.2d 752, at 767 (11th Cir. 
1991), cert. denied, US.__,111S. 
Ct. 2274 (1991), 
Ct. 2893 (1991). 

2 S.J. Groves & Sons, 920 F.2d at 758; 
Cone Corporation v. Florida Department of 
Transportation, 921 F.2d 1190, at 1205-06 
(11th Cir. 1991), cert.denied, | US.___, 
111 S. Ct. 2233 (1991). 

3 $.J. Groves & Sons, 920 F.2d at 757- 
58. 

4 Cone, 921 F.2d at 1205-06. 

5 City of Richmond v. J.A. Croson, 488 
U.S. 469 (1989) (holding minority business 
enterprise program unconstitutional because 
it denied contractors equal protection of the 
United States’ laws and was not enacted to 
remedy clear instances of past or present 
discrimination in the county construction 
business). 

§ Valley Forge Christian College v. Ameri- 
cans United for Separation of Church and 
State, Inc., 454 U.S. 464, 471 (1981). 

7 Id. 

8 Id. at 472. 

9 Id. 

10 Valley Forge Christian College v. Ameri- 
cans United for Separation of Church and 
State, Inc., 454 U.S. at 474-75. The Su- 
preme Court has recognized three pruden- 
tial considerations: Assertion of a third 
party’s rights, the allegation of a general- 
ized grievance rather than an injury par- 
ticular to the litigant, and the assertion of 
an injury outside the zone of interests of the 
statute or constitutional provision. Jd. 

11 §.J. Groves & Sons, 920 F.2d at 759. 

a2 Jd. 

13 Td. at 769. 

14 Td. at 757. The plaintiff contractor also 
asserted that, because it was a large, na- 
tional contractor, it could often complete 
contracts without subcontracting and that 
forcing it to comply with the MBE participa- 
tion goals would require unnecessary sub- 
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contracting. Id. 

at 

aS 

Jd. 

18 Cone, 921 F.2d at 1210. 

19 Td. at 1209. 

20 Td. at 1204 (citing Warth v. Seldin, 422 
U.S. 490, 508 (1975)). The requirement of 
demonstrating a particularized injury guar- 
antees that the plaintiff will personally 
benefit in a tangible way from the court 
action. Warth, 422 U.S. at 508. 

21 Cone, 921 F.2d at 1205, n. 48. The 
court also noted that the plaintiffs would 
have standing if they had shown that they 
had lost or were in imminent danger of 
losing a specific contract because of race in 
violation of the 14th Amendment. Id. at 
1205, n. 49. 

22 Id. at 1206. 

25 Cone, 921 F.2d at 1206. 

26 Id. There would be a sufficient threat 
of future injury if the statute required the 
mandatory implementation of the DBE pro- 
gram without regard to the identification 
of past or present discrimination. Id. 

28 Id. at 1209. The escape hatches in- 
cluded in the Florida DBE program are as 
follows: The participation goals are set after 
consideration of many factors, good faith 
waivers are allowed, contractors are permit- 
ted to challenge the subcontractor’s status 
as a DBE, and contractors may challenge 
the program and its bid solicitations and 
awards in administrative and state judicial 
proceedings on equal protection grounds. Id. 

29 Croson, 488 U.S. at 469. The Supreme 
Court was not confronted with the issue of 
citizen standing. 

30 Baker v. Carr, 369 U.S. 186 (1961) 
(holding registered voters had standing to 
challenge constitutionality of county’s ap- 
portioning of general assembly seats). 

31 Td. at 208. 

Td. 

33 Warth v. Seldin, 422 U.S. 490 (1975) 
(holding Home Builders Association did not 
have standing to challenge zoning ordi- 
nance merely because plaintiffs were denied 
substantial business opportunities and prof- 
its). 

34 Td. at 498. 

35 Id. 

36 Regents of the University of California 
v. Bakke, 438 U.S. 265 (1978) (holding 
medical school’s special minority admis- 
sions program violated the equal protection 
clause of the 14th Amendment). 

37 Td. 

38 Cone v. Hillsborough County, 777 F. 
Supp. 1558 (M.D. Fla. 1991) (holding plain- 
tiff contractors did not have standing to 
challenge county MBE program under the 
11th Circuit’s standard). 

39 United States v. Students Challenging 
Regulatory Agency Procedures (SCRAP), 
412 U.S. 669, at 688-89 (1973). The Su- 
preme Court distinguished between a spe- 
cific and perceptible injury and the mere 
imagination of circumstances in which one 
might be injured. Id. The Court found that 
the alleged injury of the increased use of 
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nonrecyclable commodities as compared to 
recyclable goods, the resulting increase in 
the use of natural resources to produce such 
goods, and the increase in refuse that might HINSHAW & CULBERTSON 
be discarded in natural parks was a specific A Partnership Including Professional Corporations 
and perceptible harm of the challenged 
conduct of a railroad freight rate increase. 
Id. 

40 Id. at 686. The Court stated that W. Sam Holland 
economic well-being is an important ingre- 
dient of the quality of life in society and the and 
fact that it is shared by many others rather B Ward B - 
than few, does not mean it is less deserving ruce War enne 
of ay 7 protection through the judicial pro- have joined the firm’s Miami office as partners. Messrs. Holland and 
cess. Id. Bennett, formerly partners with the firm Kimbrell & Hamann, 

41 Arlington Heights v. Metropolitan Hous- concentrate their practice in medical malpractice, products liability, 
ing Corp., 429 U.S. 252 (1976) (holding personal injury and general insurance litigation. 
nonprofit housing developer has standing 
constitutionality of village’s Manuel A. Cuadrado 

enial of petition to rezone from single- ‘ 
family Fron 28 to multi-family Charice: has also joined the firm’s Miami office as counsel. Mr. Cuadrado 
tion). concentrates his practice in banking, commercial litigation 

42 Td. at 262-63. The Court found that the and general corporate matters. 
plaintiff's injury stemmed not from a denial 
of economic gain but the denial of making 2424 North Federal Highway Southeast Financial Center 
suitable low-cost housing available. Id. at Lake Wyman Plaza, Suite 205 200 S. Biscayne Blvd., Suite 3500 
263. Boca Raton, Florida 33431 Miami, Florida 33131 

43 Valley Forge Christian College of Ameri- (407) 394-7111 (305) 358-7747 
cans United for Separation of Church and 
State, Inc., 454 U.S. 464 (1981) (holding Chicago 
plaintiffs did not have standing to challenge Appleton Joliet Peoria St. Louis 
the United States’ conveyance of “surplus Belleville Lisle Rockford Urbana 
property” to a church-related college on the Bloomington Milwaukee Springfield Waukegan 
grounds that it violated the establishment 
clause because they failed to allege any 
personal injury suffered as a consequence 
of the alleged constitutional error). 

44 Id. at 486. 

45 See also Capeletti Brothers, Inc. v. 
Broward County, 738 F. Supp. 1415 (S.D. 
Fla. 1990), aff'd, 931 F.2d 903 (11th Cir. 
1991) (economic harm of increased costs is Let Your Colleagues Know About 
not a sufficient injury in fact for standing 
and, even if it were, it is not individualized). 

46 SCRAP, 412 U.S. at 688-89. a 

47 In both S.J. Groves & Sons and Cone, New Partners & Assoc lates 
the 11th Circuit failed to discuss whether 
the MBE program was a valid affirmative 
action program in accordance with City of 
Richmond v. J.A. Croson. 

Under the 11th Circuit’s standard, only 
in the rare instance in which a majority 
contractor is awarded a construction con- 
tract, and then is subsequently denied the announcement cards to 100 of your 
contract due to its failure to conform with 
the MBE participation goals, would the 7 
professional peers you can tell 

48 S.J. Groves & Sons, 920 F.2d at 758. 
The court stated that nothing in the MBE 47,000 lawyers about changes 
program prevented the plaintiff contractor 


from bidding under the same terms as any in your firm through an announcement 
other bidder. Jd. 


49 SCRAP, 412 U.S. at 687. 
50 Id. at 688. . in The Florida Bar Journal 


51 Schlesinger v. Reservists Committee 
to Stop the War, 418 U.S. 208 (1974) 
(holding former members of United States 
Armed Forces Reserve did not have stand- Contact Joseph Bono 
ing to challenge the United States’ The Florida Bar Journal 


involvement in Vietnam). 
at 216-17, 650 Apalachee Parkway 
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53 Ass’n of Data Processing Service Or- 
ganization, Inc. v. Camp, 397 U.S. 150, at (904) 561-5835 
152 (1970). 
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LABOR & EMPLOYMENT LAW 


Johnson Controls Poses a Difficult 


Question for Employers: 
Does Title VII Preempt State Tort Claims 


immy is three years old. He 

was born blind and mentally 

retarded because _ his 

mother’s employer subjected 
her to hazardous chemicals when she 
worked at a manufacturing plant. 
Jimmy’s mother knew of the risk of 
exposure; however, she desperately 
needed the extra income to feed and 
clothe Jimmy’s older sister. Jimmy has 
a normal life expectancy. If Jimmy 
sued his mother’s employer, he would 
claim future damages in excess of 
$2,000,000 in addition to damages for 
his pain and suffering. 

The employer knew of and warned 
its employees of the risks associated 
with exposure to the chemicals used 
in its plant. In an attempt to exclude 
its female employees from jobs involv- 
ing the risk of exposure, the employer 
instituted a “fetal protection policy” 
barring all female employees with child- 
bearing capacity from the high risk 
positions. However, after the case of 
International Union, UAW v. Johnson 
Controls Inc., __U.S.__, 111 S.Ct. 
1196 (1991), in which the U.S. Su- 
preme Court held that Title VII 
prohibits all sex-specific fetal protec- 
tion policies, the employer could no 
longer exclude its female employees 
from the high risk positions at its 
plant. 

Jimmy’s case may be a harbinger of 
future litigation against employers aris- 
ing from injuries inflicted on employees’ 
children prior to birth. The public will 
demand retribution from the employer 
despite the employer’s attempt to avoid 
owing a duty to the plaintiff. In light 
of the Title VII prohibition of sex- 
specific fetal protection policies, this 
article will discuss whether Title VII 
preempts a child’s right to sue the 
mother’s employer under state tort law 
for prenatal injuries. 
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for Prenatal Injuries? 


It is not clear 
whether Title VII 
will preempt state 

law tort liability in 
an action for 
prenatal injuries 
caused in the 
workplace 


by Tami Lesser Baldinger 


The Johnson Controls Decision 

The U.S. Supreme Court addressed 
the issue of whether an employer, seek- 
ing to protect potential fetuses, may 
discriminate against women simply be- 
cause of their ability to become 
pregnant.! Johnson Controls, a battery 
manufacturer, had a policy excluding 
all women capable of bearing children 
from any job involving exposure to lead 
or any job which could lead to lead 
exposure. Johnson Controls employees 
brought a class action against the com- 
pany challenging the policy as sex 
discrimination in violation of Title VII.2 
The Court held that unless Johnson 
Controls establishes that gender or the 
inability to become pregnant is a bona 
fide occupational qualification (BFOQ), 
the company’s fetal protection policy 
is illegal discrimination on the basis 
of sex.? The Court reasoned that the 
capacity to bear children cannot be a 


BFOQ because a woman’s fertility does 
not affect her ability to perform her job 
responsibilities and that Johnson Con- 
trols’ policy is not reasonably necessary 
to the normal operation of the battery 
manufacturing business. 

Johnson Controls argued that its 
fetal protection policy falls within the 
“safety exception” to the BFOQ de- 
fense, under which courts have allowed 
discrimination on the basis of sex be- 
cause of safety concerns under certain 
circumstances. Johnson Controls as- 
serted that the protection of potential 
fetuses is reasonably necessary to the 
safe operation of its business.5 The 
Supreme Court disagreed and held 
that the BFOQ defense applies only 
when the job qualification relates to 
the essence of the business and that 
the safety exception to the BFOQ ap- 
plies only when the safety of third 
parties is necessary to the particular 
business at issue. The Court found 
that the safety of potential fetuses is 
not necessary to the business of manu- 
facturing batteries and distinguished 
the safety of potential fetuses from 
cases in which the Court found that 
the safety of third parties was neces- 
sary to the particular business at issue.® 

The Court found support for this 
conclusion in its earlier decisions in 
Dothard v. Rawlingson, 433 U.S. 321 
(1977), and Western Air Lines, Inc. v. 
Criswell, 472 U.S. 400 (1985). In the 
Dothard case, the safety of inmates in 
a prison justified a BFOQ based on 
gender for prison guards, because the 
safety of the inmates was necessary to 
the particular business of operating a 
prison. In the Western Air Lines case, 
the safety of airplane passengers justi- 
fied a BFOQ based on age for pilots, 
because the safety of the passengers 
was necessary to the particular busi- 
ness of flying an airplane. 


The Court did not limit the scope of 
its decision to Johnson Controls’ policy, 
but held that Title VII prohibits all 
sex-specific fetal protection policies.’ 
In contrast, the concurring justices 
determined that, although Johnson Con- 
trols’ policy violated Title VII, an em- 
ployer could justify a sex-based fetal 
protection policy by asserting a BFOQ 
defense if the employer could demon- 
strate that exclusion of female employ- 
ees from certain jobs was reasonably 
necessary to avoid substantial tort li- 
ability.® 


Johnson Controls and 
Federal Preemption 

The Johnson Controls Court briefly 
addressed the issue of federal preemp- 
tion and held that federal law preempts 
state law when an employer cannot 
comply with both federal and state 
requirements. “If state tort law fur- 
thers discrimination in the workplace 
and prevents employers from hiring 
women who are capable of manufactur- 
ing the product as efficiently as men, 
then it will impede the accomplish- 
ment of Congress’s goals in enacting 
Title VII.’2 Johnson Controls argued 
that although it complied with the 
applicable Occupational Safety and 
Health Association (OSHA) standards 
and warned female employees of the 
risks associated with lead exposure, 
the fetal protection policy was neces- 
sary to prevent potential tort liability. 
In response to Johnson Controls’ con- 
cern regarding potential tort liability 
for fetal injuries, the Court stated that 
“Title VII does not prevent the em- 
ployer from having a conscience. The 
statute, however, does prevent sex- 
specific fetal protection policies.”!° The 
Court concluded that if Title VII pro- 
hibits sex-specific fetal protection poli- 
cies, the employer fully informs the 
woman of the risk, and the employer 
has not acted negligently, the basis for 
holding an employer liable under gen- 
eral tort principles seems “remote at 
best.”!! 

The Court emphasized that Title VII 
forbids an employer from discriminat- 
ing on the basis of sex in lieu of 
providing a safe workplace, even if the 
employer is subject to increased costs. 
The Court noted, however, that it was 
not presented with a case in which 
“costs would be so prohibitive as to 
threaten the survival of the employer’s 
business.”!? Accordingly, the Court left 


unanswered the question of whether 
an employer, who complies with the 
Title VII ban on sex-specific fetal pro- 
tection policies, is subject to state tort 
liability if an employee’s child sues for 
prenatal injuries caused by exposure 
to hazardous materials in the mother’s 
workplace. 


State Law Cause of Action 

A state common law cause of action 
exists in most states including Florida 
for the recovery of damages by or on 
behalf of a child born alive for prenatal 
injuries suffered at any time after 
conception, without regard to viability 
of the fetus.!3 Moreover, under the 
Florida Wrongful Death Act,'4 a child’s 
personal representative can seek dam- 
ages for the child’s wrongful death as 
long as the child is born alive. Al- 
though the majority of states allow a 
cause of action for the wrongful death 
of a stillborn child, Florida and 11 
other states require a live birth.!° The 
Florida Supreme Court has held that 
a stillborn fetus is not a “person” under 
the Florida Wrongful Death Act.'® The 
child must have a separate and inde- 
pendent existence prior to death to 


have a cause of action for wrongful 
death under Florida law.!7 

The Court in Johnson Controls dis- 
missed the possibility of tort liability 
arising from exposure to hazardous 
materials in the workplace under cir- 
cumstances in which Title VII prohibits 
sex-specific fetal protection policies, the 
employer fully informs the woman of 
the risk, and the employer is not negli- 
gent. However, if a female employee is 
exposed to hazardous materials in the 
workplace and subsequently gives birth 
to an injured child, the child has a 
state law cause of action against the 
employer for prenatal injuries inflicted 
prior to birth. The child’s personal 
representative can sue for the wrongful 
death of the child if the child dies after 
birth from injuries caused by the pre- 
natal exposure to hazardous materials. 

Although warnings may preclude 
claims by injured employees, they may 
not preclude claims by the employees’ 
injured children. A parent cannot waive 
a cause of action on behalf of a child'8 
and a parent’s negligence is not im- 
puted to a child.!9 The mother may 
waive her right to sue the employer in 
exchange for workers’ compensation 
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or other benefits; however, workers’ 
compensation immunity may not fore- 
close the child’s right to sue for prenatal 
injuries. Moreover, an employer may 
not be able to determine in advance 
what constitutes negligence. Compli- 
ance with the applicable OSHA 
standards and warning of the risks 
associated with exposure to hazardous 
materials may not be sufficient to avoid 
liability for negligence under state 
law.2° The employer could also be sub- 
ject to strict liability if a court 
determines that the hazardous materi- 
als are unreasonably dangerous.?! 
Accordingly, the question of whether 
compliance with Title VII preempts 
state law tort liability for prenatal 
injuries or wrongful death is a signifi- 
cant one for companies whose employ- 
ees are exposed to hazardous materials 
in the workplace. 


Federal Preemption of 
State Tort Law 

A federal law preempts a state law 
when Congress expressly states that 
the federal law preempts state law, 
when Congress’ intent to preempt state 
law can be inferred because the federal 
law is sufficiently comprehensive to 
exclude state regulation of that specific 
area, or when the state law actually 
conflicts with the federal law.?2 

Title VII contains a nonpreemption 
clause in which Congress indicated 
that Title VII preempts state law only 
when state law requires or permits an 
employment practice which would be 
unlawful under Title VII.2° Accordingly, 
Title VII does not preempt a state law 
remedy unless the state law remedy 
or cause of action is clearly inconsis- 
tent with Title VII. A conflict between 
Title VII and state law occurs when 
either compliance with both state law 
and Title VII is impossible or the state 
law prevents the accomplishment and 
execution of the full purposes and ob- 
jectives of Title VII.24 

For example, the U.S. Supreme Court 
has held a federally licensed 
broadcasting company immune from 
liability under state libel law for de- 
famatory statements made on the com- 
pany’s radio and television stations, 
because the company was complying 
with the Federal Communications Act 
prohibition on censorship of material 
broadcast by a legally qualified candi- 
date for public office.25 The Court found 
that allowing the state law libel action 


would prevent the accomplishment and 
execution of the full purposes and ob- 
jectives of Congress in enacting the 
Federal Communications Act. 

Similarly, an employer may be im- 
mune from liability in a state tort 
action brought by a child for prenatal 
injuries, because Title VII prohibits 
the employer from excluding the mother 
from the job on the basis of sex or 
pregnancy. If Title VII prohibits the 
employer from excluding female em- 
ployees from jobs which involve the 
risk of exposure to hazardous materi- 
als in the workplace, the employer may 
find it impossible to comply with the 
Title VII prohibition of sex-specific fe- 
tal protection policies and state tort 
law. Title VII will preempt a state tort 
action for prenatal injuries if it con- 
flicts with Congress’ objective to pre- 
vent employers from discriminating on 
the basis of sex or pregnancy. 

However, a state tort action for pre- 
natal injuries arguably does not im- 
pede Congress’ purposes and objectives. 
By enacting Title VII, Congress seeks 
to prevent discrimination on the basis 
of sex or pregnancy, whereas the state 
cause of action provides a child born 
alive with the right to sue the parent’s 
employer for injuries inflicted on him 
or her prior to birth. If an employer 
could have provided a safer workplace 
for its employees without a sex-specific 
fetal protection policy, a court could 
find that a child’s cause of action 
against the parent’s employer for pre- 
natal injuries does not conflict with the 
Title VII prohibition of discrimination 
based on sex or pregnancy. 

The employer may be forced to ab- 
sorb the cost of exposure to tort liabil- 
ity if the employer is found negligent 
or strictly liable for allowing its employ- 
ees to be exposed to hazardous materi- 
als in the workplace. Title VII preempts 
state tort law only if the court finds 
that it is impossible for an employer 
to comply with Title VII and avoid 
state tort liability. Therefore, if an 
employer can decrease or remove the 
risk of exposure to hazardous mate- 
rials in the workplace by a method 
other than excluding women and fails 
to do so, the employer may be subject 
to liability under state tort law. 

Moreover, if Title VII accommodates 
state tort law through the BFOQ ex- 
ception, the state law cause of action 
is not preempted. Justice Scalia in his 
concurring opinion in Johnson Con- 
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trols argued that a cost-based BFOQ 
should apply to allow sex-specific fetal 
protection policies when the employer 
demonstrates a substantial risk of tort 
liability.26 In contrast, the majority of 
the Court held that sex is a BFOQ only 
when the job qualification relates to 
the essence of the business and that 
cost could be a factor only if it threat- 
ened the company’s very survival.2? 

The Johnson Controls Court appears 
to suggest that if an employer demon- 
strates a prohibitive risk of tort liability 
for prenatal injuries, the ability to 
become pregnant could be a BFOQ for 
a position involving exposure to haz- 
ardous materials. Under the Court’s 
interpretation of the BFOQ exception, 
an employer may maintain a sex- 
specific fetal protection policy that com- 
plies with Title VII only if it 
demonstrates that the sex-specific fetal 
protection policy is necessary to the 
particular business. The policy is ne- 
cessary to the particular business if it 
is the only means of avoiding the risk 
of tort liability and the risk of tort 
liability threatens the very survival of 
the company. Otherwise, the sex- 
specific fetal protection policy violates 
Title VII. If Title VII does not preempt 
state tort law, the employer must dis- 
cover and implement alternative 
methods to protect its employees and 
their offspring from the risk of expo- 
sure to hazardous materials in the 
workplace. 


Conclusion 

The Court in Johnson Controls held 
that all sex-specific fetal protection 
policies violate Title VII and dismissed 
the possibility of tort liability. As a 
result, it is not clear whether Title VII 
will preempt state law tort liability in 
an action brought by or on behalf of a 
child born alive for prenatal injuries 
caused by exposure to hazardous mate- 
rials in the workplace. If a court finds 
that a child’s prenatal injuries are 
caused by the negligence of the mother’s 
employer or if a court imposes strict 
liability, the employer will be liable 
under state tort law unless it is deter- 
mined that Title VII preempts the 
state tort action. 

If the employer demonstrates that it 
cannot both prevent exposure to haz- 
ardous materials in the workplace and 
comply with Title VII, the employer 
has a compelling argument that it is 
immune from state tort liability. Fed- 


eral preemption does not completely 
abrogate the child’s right to sue be- 
cause the child can sue the parent who 
chose to work in the job involving the 
risk of exposure and can recover dam- 
ages to the extent of the parent’s liabil- 
ity insurance coverage as long as the 
policy does not exclude such a claim.?8 
However, if a plaintiff establishes that 
an employer could have provided a 
safer workplace for its employees, Title 
VII does not preempt the state tort 
action because state tort liability for 
negligence does not conflict with Title 
VII. 

The question of whether Title VII 
preempts state law tort claims for 
prenatal injuries under circumstances 
in which a sex-specific fetal protection 
policy is a company’s only means of 
preventing exposure to hazardous ma- 
terials in the workplace remains unan- 
swered until the Court addresses 
whether Jimmy’s right to sue his 
mother’s employer under state tort law 
conflicts with one of Congress’ objec- 
tives in enacting Title VII: To prevent 
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discrimination on the basis of sex or 
pregnancy in employment.7 
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Controls; Inc., _ _, 111 'S. Ct. 1196 
(1991). 

2Section 703(a) of the Civil Rights Act 
of 1964, 42 U.S.C. §2000e-2(a), prohibits 
sex-based classifications in the terms and 
conditions of employment. The Pregnancy 
Discrimination Act of 1978, 42 U.S.C. 
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5 Id. at 1205. 

§ Td. at 1205-6. 

7 Id. at 1209-10. 

8 Id. at 1210, (White, J. concurring). 

9 Td. at 1209. 

10 Td. at 1208. 
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or several years my older 
brother was a junior clerk 
to a New York Supreme 
Court judge based in Lower 
Manhattan. I remember meeting Henry 
down in the judge’s chambers one af- 
ternoon about closing time. We all left 
together to drive the judge home, a 
daily ritual. On the way uptown they 
argued about if one of them had used 
which when he should have used that 
in some conversation they were having 
before I arrived. They went back and 
forth on whether the clause in question 
was restrictive or adjectival. I'd heard 
about this before. The judge took enor- 
mous pride in his impeccable diction 
and loved correcting those whose lan- 
guage was not as syntactically meticu- 
lous as his. My brother was not above 
doing the same thing. I don’t know how 
they passed their time in the office but 
I got the impression that if they paid 
any attention to each other at all, it 
was in hope of catching the other 
making some grammatical error. I 
never heard either say anything of 
substance, so busy were they picking 
on each other’s speech. 

That obsession with certain gram- 
matical sticky places still haunts some 
people. When they get nervous about 
their writing, they often worry about 
the difference between which and that, 
or like and as. They write convoluted 
phrases to avoid ending a sentence 
with a preposition. They get tangled 
in their who’s and whom’s. I got a call 
yesterday from some reputable local 
attorneys who were arguing over this 
point. Which is correct: “Tell us if the 
time and date is acceptable to you,” or, 
“Tell us if the time and date are accept- 
able to you.” 

Now, is it important to know this 
stuff? No and yes. When I wrote a 
column in the Tallahassee Democrat 
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Can Lawyers Write English? 


Some seek to dazzle 
by constructing a 
convoluted 
argument that 
confuses the 
reader. ... Good 
writing is knowing 
your audience and 
addressing its needs 


by Jerome Stern 


offering the possibility that what peo- 
ple had to say might be more important 
than how they said it, I got outraged 
letters to the editor and vicious per- 
sonal attacks. I was accused of aiding 
and abetting the epidemic of ignorance, 
and hastening the collapse of western 
civilization as we know it. Someone 
wrote that I may be right about usage 
changing but that he was glad that he 
would not be around much longer to 
see it happen. Another inquired about 
the possibility of my being fired. 

People get as irrationally attached 
to their grammatical rules as they 
might to the religion of their childhood. 
Their ferocity shows how deep lan- 
guage is in us; it hurts so much when 
we hear changes and variations that 
we tend to be prejudiced against the 
speaker. Local law firms not only have 
the right contacts, they have the right 
dialect. 


The answer to the question, “Does 
language have fixed rules?,” is no and 
yes. English has been changing for a 
thousand years. If you sampled back- 
ward every hundred years, you’d find 
two samples back, it would be unfamil- 
iar; four samples back you’d have a 
very hard time understanding it; two 
more and it’s a foreign language. So 
the answer is no, language has no fixed 
rules. A short time ago it was consid- 
ered in bad taste to use contact as a 
verb. You never contacted someone. 
You made contact with someone. If you 
insisted on that now, people would 
think you eccentric. 

Hopefully used to mean only full of 
hope. It didn’t mean I hope or we hope. 
The proper traditional use of hopefully 
is, “The mother of the defendant waited 
hopefully outside the court.” Only lately 
did people start to say, “Hopefully, 
we'll win this case,’ when “We hope 
we'll win this case” was meant. But 
only retired senior partners know that 
anymore. 

But supposing you are writing for a 
judge or a client who does remember 
it. Or who separates the sheep from the 
goats by those who know the difference 
between disinterested and uninterested 
(disinterested, you remember, means 
objective and fair; uninterested means 
bored), or this potential employer hates 
people who unnecessarily split infini- 
tives. 

The conservative side of the fashion 
rack may be a bit boring but generally 
it protects you from unwanted hostil- 
ity. Remaining on the traditional side 
of English usage is similarly likely to 
be safer than going for being groovy. 

This usage stuff is important, it 
might even be crucial, but it is not 
substance. As in the case of my brother’s 
judge, people with a little bit of learn- 
ing, or who’ve gone to a school where 
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they had a few strict rules beaten into 
them may get mesmerized by some 
petty point and they think that is what 
makes the difference between good writ- 
ing and bad writing. But it doesn’t. 

Just because you are grammatical, 
that doesn’t mean you are logical. It 
doesn’t mean you have a clear style. It 
doesn’t mean you're persuasive. You 
need grammar, but it is only a small 
part of good writing. And, for some 
people it is a device that they use to 
torture those below them in the peck- 
ing order. 

Good writing is something more com- 
plicated than memorizing the arcane 
rules for the differences between shall 
and will. If you want to improve your 
writing, you might want to look at big 
issues as well as small problems. 

For several years Nancy Daniels ran 
a valuable clinic for public defenders 
and appeals lawyers at Florida State 
University, the Appellate Advocacy 
Training Program. Each clinic lasted 
several days and included various dis- 
cussions and speakers. Nancy had the 
idea of having workshops in which 
appeals would be critiqued by a nonlaw- 
yer with an interest in writing and a 
lawyer who had done a good deal of 
appeals work. The nonlawyer would 
address the quality of the writing and 
the lawyer would talk about how the 
legal issues were handled. 

They were good sessions. I met dedi- 
cated people and I learned a bit about 
legal writing. It was interesting to me 
that the public defenders, who were all 
experienced themselves, were more nerv- 
ous about having their writing criti- 
cized than their legal reasoning. 

What I found was this: Except for a 
wandering modifier or an awkward 
clause here or there, the writing, on a 
sentence-by-sentence level, presented 
no big problems. It was not elegant 
writing but it was not an elegant 
venue. There were not flagrant gram- 
matical gaffes or monster misusages. 
It was, by and large, sturdy straight- 
forward prose with errors few, far be- 
tween, and certainly not fatal. 

The issues I noticed were much more 
interesting than misplaced apostrophes. 

As I read the appeals over the three 
years I visited the program, I began to 
see how much writing an appeal is like 
writing a short story. It is fiction with 
a particular set of rules. You are to 
create a short story but you cannot 
change the set of facts that are sup- 


plied to you. 

It’s comparable to a complicated 
French poetic form in which the rules 
are the poem has to be 19 lines long 
and you can only use two rhymes, and 
line 1 was to be repeated in full on lines 
6, 12, and 15, while your third line 
must be repeated in full on lines 9, 15, 
and 19, and those first and third lines 
must form a closing couplet. I didn’t 
make this up. It’s called a villanelle, 
and making any sense at all, much less 
writing a decent poem within the rules 
is no mean feat. But people have done 
it. Dylan Thomas’ “Do Not Go Gentle 
Into That Good Night” is a villanelle. 

Anyway, back to legal writing. An 
appeal is a shapely fiction written 
within a tight set of constraints. In this 
type of story the point is to show that 
a miscarriage of justice occurred that, 
if allowed to stand, will cause a whole 
lot of trouble down the road that no- 
body wants. Briefs and orders and 
other legal arguments tell different 
stories. This is what should be done. 
This is what should not be done. This 
is what will happen if you don’t do 
what I tell you. 

Now what did'I often find in the 
appeals I had? I'd start off and I'd read 
who got out on the left side of the car 
and who got out on the right side. And 
I'd be told the car was an aqua four- 
door 1978 Bonneville with a dent in the 
hood. Now, if authors of fiction estab- 
lish a detail, it is something you need 
to remember because later on it'll turn 
out that the dent in the hood is an 
important clue, and who got out on 
what side determined the angle of the 
shot. The reader of the appeal reasons 
similarly. You focus on what you are 
told because you’re thinking, that’s 
important, the author went to the 
trouble of pointing out that detail. Left 
side, right side, Bonneville, four-door, 
aqua, dent in hood, borrowed from his 
sister. And the story goes on with who 
crossed the street first and stood in 
front of Florsheim Shoes and the other 
guy then crossed the street and stood 
in the doorway of Ivan’s Clothing Cup- 
board. So you remember. Florsheim. 
Ivan’s. And it goes on like this for a 
couple of pages, and you don’t see what 
the point is, what the writer is driving 
at, and what the issue is because it 
turns out that all this detail has noth- 
ing to do with the basis for the appeal, 
but by that time you think this writer 
is trying to be literary or trying to 


confuse you or you don’t know what. 

Other information can turn out to 
be similarly irrelevant. Historical re- 
views. Discussions of rulings not re- 
quired for the argument. But these 
were potentially interesting briefs. Em- 
bedded within them were good stories 
that raised serious and interesting 
points of law that might easily arouse 
the interest of a judge. 

Often at writers’ workshops and con- 
ferences there’s a session called an 
editors’ panel. You collect four or five 
editors of literary magazines and put 
them in front of a room and they’re 
supposed to tell about their editorial 
policy and the work they are looking 
for. What they actually do is moan a 
lot. They say the number of stories the 
magazine receives is overwhelming. 
They complain about how they get too 
many manuscripts and they don’t have 
time to read them and too many people 
are writing and they have too little 
room in the magazine and can only 
publish a small fraction of submissions 
and they are sorely put upon and not 
particularly appreciated. 

In 1989 Judge Stephen Grimes of the 
Florida Supreme Court spoke at the 
last Appellate Advocacy Training Pro- 
gram. He was a thoughtful speaker, 
addressing other professionals and hon- 
estly confronting the issues. He said 
the number of appeals the court re- 
ceives is overwhelming. They get too 
many appeals and don’t have time to 
read them, too many people are writing 
them, they have too little room in the 
docket and can only take a small frac- 
tion of appeals, and they are sorely put 
upon and not particularly appreciated. 

This was too close for comfort. Judge 
Grimes continued, like any honest, 
beleaguered editor, to note that the 
appeals he and his clerks read often 
started slowly detailing insignificant 
fact after insignificant fact. The writ- 
ers seemed infatuated with trivial de- 
tail, too interested in showing off how 
much effort they put into their work, 
too digressive, self-indulgent with their 
own style, and you could fall into a 
coma before they got to the point. 

When overworked persons are bom- 
barded by too much material demand- 
ing their attention, if they can’t figure 
out why information is being given, 
how the writer is developing the argu- 
ment, what the point is, attention wan- 
ders, and the memo, brief, report, what- 
ever gets put aside, ignored, passed 
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over, lost in the shuffle. 

And for writers, that is failure, obliv- 
ion, the death of our work. The persons 
you wanted to reach never heard what 
you had to say. 

So, what are the answers? 

Here I hesitate because of the danger 
of sounding like someone you'd least 
like to find yourself next to at a party— 
an English teacher. It happens to me 
all the time—I admit I teach English 
and the first thing people say is, “Oh I 
better watch how I talk.” Then they 
contrive to sneak away. Politely, of 
course. Things have changed though. 
Now I tell people I teach writing fic- 
tion. Then the reaction is different. 
People have stories to tell and want to 
tell them. They talk to me about their 
writing. It is as if there were two 
different universes. English, a cruel 
maze of rules, pitfalls, traps, embar- 
rassments, and painful hours chiseling 
deadly prose. And fiction, a relief, an 
opportunity to express yourself, to re- 
capture experiences, to exercise your 
imagination, to create something of 
your own. 

It is possible to work toward exorcis- 
ing the demon of English that haunts 
your writing, that makes it stiff and 
awkward and painful. Numerous fea- 
tures of legal material turn out not to 
be necessary. 

In the advocates workshop, discus- 
sions revealed that many of the more 
boring features of briefs were not re- 
quired by law. Sometimes they were 
the results of house rules established 
by each office. They did it a certain 
way because they did it a certain way. 
They didn’t think about other, more 
efficient, and possibly more persuasive 
possibilities. Just because you are ac- 
customed to something doesn’t mean 
you should be. 

Good writing is being severe with 
yourself. Cutting out fancy phrases 
that you always like because you think 
it adds class to your prose. Example: 
Many people, when they write, never 
have anyone do something, they al- 
ways proceed to do something. They 
proceed to present evidence and they 
proceed to enter a plea and proceed to 
make their arguments, and when you 
tell them you can just have the person 
present evidence, enter a plea and 
make their arguments, they look hurt 
and say, “But it sounds better.” Well, 
it don’t sound better. It proceeds to 
sound like hot air. 


Any self-respecting office should have 
a shelf of books on writing: An up-to- 
date dictionary, the Chicago Manual 
of Style, a secretarial handbook, sev- 
eral different grammar books because 
no single one has all the answers, a 
dictionary of synonyms, at least two 
books on usage like Nicolson’s Modern 
American Usage or Bernstein’s The 
Careful Writer. No one can remember 
correct semicolon usage. You look it up. 

Most important of all, you should 
refuse to hire anyone who does not 
have the principles of Strunk and 
White’s book, Elements of Style tat- 
tooed on their wrists. This 78-page 
classic has a section called “Elemen- 
tary Principles of Composition.” It has 
11 brief rules. You remember those 
rules and you will know all about 
writing you'll ever need to make a good 
living. You will never be hungry again. 

Keep sentences brief. I never met a 
sentence that was too short to read. I 
have met many sentences that were 
so long that I felt I should have taken 
a box lunch. If you write sentences like 
that, the chances are that your readers 
will never get to the end, and if they 
do, they'll be too exhausted to climb the 
next mountain. I have a friend who 
loves to talk so much that he always 
ends his sentences with but and and 
in case he wants to keep going. Some 
people write the same way. They write 
a sentence, and they go on to attach 
another, creating a sort of articulated 
worm, ruining two or three potentially 
good sentences. When you fall into 
some kind of verbal thicket, the best 
way out is to use your sentence ma- 
chete. Many of you have seen your 
colleague John Newton’s article on writ- 
ing in your own newsletter.' If you 
read that carefully, you’ll notice how 
each of his sentences is crisp and 
direct. It makes its point and quits. 
The next sentence makes the next 
point. How does he do it? Easy. He 
uses a lot of periods. They are inexpen- 
sive. You can get them wherever he 
does. 

Make clear your major points as 
early as possible. Some people seek to 
dazzle by constructing a convoluted 
argument that confuses the reader un- 
til the dramatic voila moment, when 
they pull their conclusion out of their 
hat, hoping their readers will applaud, 
stand up, throw their hats in the air 
and shout, “Bravo, Brilliant! You’re 
absolutely right!” Actually what usu- 
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ally happens is that readers get bored 
and resentful, and unconsciously start 
building up reasons to discredit the 
argument they see too tediously build- 
ing. So by the time you pull the rabbit 
out of the hat, your audience either has 
gone home or is inclined to believe your 
rabbit is a bad dog. 

I tell my fiction writers to read aloud 
what they have written to themselves. 
I urge you to try it. Your ear tells you 
when you are being confusing and 
when you are confused. 

Good writing, as John Newton says, 
is knowing your audience and 
addressing yourself to your audience’s 
needs. It’s much more than semicolon 
usage. It’s cutting to the chase. It’s 
being pungent. As my brother said, 
later in his career when he was asked 
if the city council was a rubber stamp 
for the mayor: “No,” he said, “a rubber 
stamp at least makes an impression.” 
Be sure people understand your point. 
Be sure you understand your point. 

The good news is good writing is 
learnable. The bad news is good writ- 
ing is good judgment. And that’s never 
easy._] 
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ecently, Florida appellate 
courts have seen a sub- 
stantial increase in the 
number of cases involving 
the habitual felony offender statute,! 
which suggests that trial courts are 
now imposing more and more habitual- 
ized sentences. The statute can signifi- 
cantly affect a prison sentence because 
it allows the extension of the normally 
prescribed statutory maximum for a 
felony on the basis of a defendant’s 
prior felony record.2 For example, 
whereas the normal statutory maxi- 
mum for a first-degree felony is 30 
years, under the statute it is life im- 
prisonment.® 

The threshold level of the habitual 
felony offender statute encompasses 
many repeat felons, who may be ex- 
posed to classification and sentencing 
as either a habitual nonviolent or vio- 
lent offender.* But only within the past 
few years does it appear that the stat- 
ute has been applied with a frequency 
commensurate with the number of re- 
peat felons who potentially qualify un- 
der it.5 That is probably because, after 
the 1988 amendments to the statute,® 
a habitual offender sentence is now 
generally exempt from the limitations 
of the sentencing guidelines and a 
habitual felon is no longer eligible for 
basic gain-time.’? Thus, the amended 
statute not only affords the sentencing 
judge more discretion than before, but 
also helps to ensure that an extended 
sentence will be in fact served. 

The increase in the number of ap- 
peals involving the habitual felony of- 
fender statute also suggests consider- 
able confusion and disagreement over 
the otherwise seemingly plain statu- 
tory language. In fact, that language 
has spawned, in the past year alone, 
several Supreme Court opinions, far 
from unanimous en banc opinions from 
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four of the five district courts of ap- 
peal,® and numerous other opinions 
from the district courts in conflict with 
each other. Disagreement over the statu- 
tory language seems likely to continue 
among both lawyers and judges. 

This article undertakes to aid the 
bench and bar in this rapidly growing 
and changing area of the law by giving 
an overview of the habitual felony 
offender statute and the case law con- 
struing its provisions. This article also 
outlines some recent developments, par- 
ticularly the 1988 and 19899 amend- 
ments, which have given the statute 
new life as a sentencing option. 


History of the Habitual 
Felony Offender Statute 

The habitual felony offender statute 
has existed in its present form since 
1971;!9 an earlier version had been on 
the books since 1927.!! In contrast, the 


sentencing guidelines did not appear 
until 1983,!2 at which point the habit- 
ual offender statute suddenly appeared 
superfluous as the guidelines also took 
into account a defendant’s prior felony 
record.!3 In 1986, the Supreme Court 
confirmed the then vestigial status of 
the statute, stating that the statutory 
purpose is “more than adequately met” 
by the guidelines.'4 But in 1988 the 
legislature, seeking to target recidi- 
vists,!5 resuscitated the statute by ad- 
ding §775.084(4)(e), which operates to 
exempt extended sentences under the 
habitual offender statute from guide- 
lines limitations. !® 

Presently, the sentencing guidelines 
and the habitual felony offender stat- 
ute share what might best be described 
as an uneasy alliance.!7 On the one 
hand, an extended sentence is, as noted, 
now free from guidelines restrictions 
as a result of §775.084(4)(e). On the 
other hand, the en banc opinion of the 
Second District in King v. State, 597 
So.2d 309, 316 (Fla. 2d DCA 1992), has 
made it clear that notwithstanding 
§775.084(4)(e), guidelines considera- 
tions will come into play if a declared 
habitual felony offender receives pro- 
bation or community control rather 
than a term of years, or if a declared 
habitual violent felony offender receives 
any sanction less than the prescribed 
mandatory minimum terms listed in 
§775.084(4)(b).18 


Triggering the Statute 

As a preliminary matter, for the 
statute to apply at all the defendant 
must be before the court for sentencing 
for a first-, second-, or third-degree 
felony.!9 First-degree felonies punish- 
able by a term of years not exceeding 
life can be also habitualized.2° But, 
according to four of the five district 
courts of appeal, neither life felonies 
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nor offenses reclassified as life felonies 
under §775.087 due to the use of a 
firearm can be habitualized.2! A di- 
vided Third District ruled to the con- 
trary in its en banc opinion in Lamont 
v. State, __So.2d_, 17 FLW D507 
(Fla. 3d DCA 1992). The logic of that 
ruling was that otherwise defendants 
“who commit the most serious of felony 
crimes” would not be subject to habitu- 
alization.22 However, the Lamont dis- 
sent points out that under a strict 
construction argument nothing in the 
statute allows for the habitualization 
of a life sentence.23 Presumably, the 
five district courts of appeal would 
address the habitualization of capital 
felonies in a manner consistent with 
their rulings on the habitualization of 
life felonies. 

Under §775.084(3)(b), to trigger the 
statute, “[w]ritten notice shall be served 
on the defendant and his attorney a 
sufficient time prior to the entry of a 
plea or prior to the imposition of sen- 
tence. .. .” Service of that notice is 
necessary to satisfy due process,?4 
though the notice need not necessarily 
appear in the court record.?5 According 
to the Fourth District in Edwards v. 
State, 576 So.2d 441, 442 (Fla. 4th 
DCA 1991), habitualization without 
any advance written notice results in 
an illegal sentence. 

However, according to the en banc 
Second District in Judge v. State, 596 
So.2d 73, 78 (Fla. 2d DCA 1992) (on 
rehearing en banc), petition for review 
filed, No. 79,880 (Fla. 1992), a defen- 
dant claiming lack of notice is not 
entitled to postconviction relief under 
Florida Rule of Criminal Procedure 
3.800(a), which allows for the correc- 
tion of an illegal sentence “at any 
time.” As rationale, Judge observed 
that Rule 3.800(a) is intended “for a 
narrow category of cases in which the 
sentence imposes a penalty that is 
simply not authorized by law” and 
pointed out that a defendant may have 
a remedy on direct appeal or under 
Rule 3.850 which, unlike Rule 3.800(a), 
calls for timely sworn pleadings and 
an evidentiary hearing.26 Though 
Judge appears to take a narrower view 
than Edwards in defining what consti- 
tutes an illegal sentence, the two cases 
are consistent to the extent that the 
lack of advance written notice in Ed- 
wards was held to be error on direct 
appeal.?7 
Also, in Massey v. State, 589 So.2d 
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336 (Fla. 5th DCA 1991), review 
granted, No. 79,211 (Fla. 1992), a nar- 
row 5-4 majority of the en banc Fifth 
District held under a harmless error 
analysis that written notice was not 
required under §775.084(3)(b) when 
the defendant, at the time proceeding 
pro se, received actual notice in open 
court from the state.28 That holding 
appears to result from pragmatic con- 
siderations. On the other hand, the 
Massey dissent pointed out that the 
plain statutory language requires writ- 
ten notice and under established case 
law habitualization without written 
notice results in an illegal sentence.?9 
The Massey dissent also questioned the 
majority’s reliance on a harmless error 
analysis, as prior case law holds that 
“lack of harm is not the test.”2° 

Section 775.084(3)(b) has at least 
two ambiguities. First, it appears to 
require notice to both “the defendant 
and his attorney.” However, the Second 
District has held that service on coun- 
sel alone was sufficient.2! Second, 
§775.084(3)(b) does not specify who 
may serve the notice. Obviously, the 
state may do so, but what about the 
trial court? The Third District has held 
the trial court may do so because it 
“has an obligation to see that the 
proper sentence is imposed.”32 


Procedure for Making 
Statutory Findings 

Before imposing a habitual felony 
offender sentence, the trial court must, 
under §775.084(3), first make relevant 
findings in “a separate proceeding.” 
The main purpose of the findings is to 
facilitate meaningful appellate review 
to satisfy due process.*3 In a habituali- 
zation proceeding, a defendant is af- 
forded most of the procedural rights 
that attach to a criminal trial under 
§775.084(3)(c), including confrontation, 
cross-examination, and representation. 
However, since the defendant has al- 
ready received a full trial for the sub- 
stantive offense, due process does not 
also require a jury and an evidentiary 
burden of proof beyond a reasonable 
doubt rather than by a preponderance 
of the evidence.*4 

Under §775.084(3)(a) the trial court 
“shall obtain and consider” a presen- 
tence investigation (PSI) in making its 
findings.*® Section 775.084(3)(c) ex- 
empts the PSI, which is hearsay, from 
its requirements of confrontation and 
cross-examination. Interestingly, defen- 


dants have argued both ways about the 
use of the PSI in a habitualization 
proceeding. In rejecting a defendant’s 
argument against its use, the Supreme 
Court held there is no constitutional 
prohibition from its use.°® In another 
case, a defendant unsuccessfully ar- 
gued that the trial court erred by not 
ordering a PSI because defendant had. 
“knowingly waived the PSI require- 
ment.”37 

Findings in support of habitualiza- 
tion may be written or oral.°8 However, 
absent a knowing waiver,®9 the general 
rule is that they must be made.‘ 
Without them, a habitual offender sen- 
tence is illegal*! and can be appealed 
even without a timely objection,*? 
though on a subsequent remand for 
resentencing the trial court may again 
consider whether a habitual felony of- 
fender sentence should be imposed upon 
making the requisite findings.‘ 

Before the 1988 amendment, the 
trial court was required to make two 
findings. First, under §775.084(3), the 
court was required to find that habitu- 
alization “is necessary for the protec- 
tion of the public.” Second, under 
§§775.084(1)(a) and 775.084(1)(b), the 
court was required to find that the 
defendant had the necessary prior fe- 
lony record as detailed by those two 
sections. After the 1988 amendment, 
the court now only needs to make the 
latter finding.44 The constitutionality 
of the 1988 amendment in this context 
has been upheld,** except that ex post 
facto considerations preclude retroac- 
tive application.*® 

A defendant, depending on the find- 
ings made regarding his or her prior 
felony record, may qualify for sentenc- 
ing as a habitual nonviolent or violent 
felony offender.47 With regard to 
§775.084(1)(a), which lists the findings 
constituting the requisite prior record 
for a habitual nonviolent felony of- 
fender, some confusion had existed over 
the wording of subsection (1)(a)1 that 
a defendant must have “previously been 
convicted of two or more felonies.” The 
district courts of appeal held unani- 
mously*® that successive prior felony 
convictions are required. However, the 
Supreme Court in State v. Barnes, 595 
So.2d 22 (Fla. 1992), has now ruled 
that no such requirement exists under 
the plain statutory language. 

The legislature in 1989 amended 
§§775.084(1)(a)1-2 and 775.084(1)(c) to 
expand the definition of offenses that 


qualify as prior convictions.*9 Prior 
convictions from other states now qual- 
ify if they are “substantially similar in 
elements and penalties to an offense 
in this state’®° However, that provi- 
sion cannot be applied retroactively.*! 

With regard to §775.084(1)(b), which 
lists the findings constituting the requi- 
site prior record for a habitual violent 
felony offender, the 1989 amendment 
also affected §775.084(1)(b)1, which 
lists the prior felonies that would qual- 
ify a defendant as a habitual violent 
felon, by adding aggravated battery. 
That addition appears logical. 

For a defendant to qualify as a 
habitual nonviolent or violent felony 
offender, not only must the trial court 
find that the requisite prior felonies 
were committed under §§775.084(1)(a)1 
and (1)(b)1, it must also find that the 
felonies occurred within the specified 
time frame. The shared language of 
§§775.084(1)(a)2 and (1)(b)2 provides 
that the offense for which a defendant 
is being sentenced be “within 5 years” 
of the defendant’s conviction or release 
“from a prison sentence . . . imposed 
as a result of a prior conviction. . . 
In Smith v. State, 584 So.2d 1107, 1108 
(Fla. 2d DCA 1991), the Second Dis- 
trict, construing “within” to mean “no 
later than,” rejected a defendant’s ar- 
gument that a prior felony could not 
serve as a basis for habitualization if 
the defendant had not yet been re- 
leased from prison under a sentence for 
that felony. The First District in a later 
case expressly adopted the reasoning 
of Smith.52 Smith, in rejecting another 
contention by defendant, additionally 
noted the absence of a requirement in 
§§775.084(1)(a)1 and (1)(b)1 that the 
date of conviction for the previous of- 
fense be earlier than the date of the 
commission of the instant offense as 
opposed to the date of sentencing for 
the instant offense.*? While the imme- 
diately following sections, 
§§775.084(1)(a)2 and (1)(b)2, point to 
the date of commission of the instant 
offense rather than the date of sentenc- 
ing in computing the five-year period, 
it appears the main reason for that is 
to ensure that a defendant would not 
be able to avoid habitualization by 
merely delaying sentencing on the pend- 
ing offense to a date over five years 
from the prior offense. 

When sentencing both habitual non- 
violent and violent felony offenders, 
the trial court, absent a knowing 


waiver, must make the findings with 
regard to previous felony convictions 
and when they occurred under 
§§775.084(1)(a)1-2 and 775.084(1)(b)1- 
2.54 Certified copies of the requisite 
prior convictions must be produced to 
enable the trial court to make the 
required findings unless their produc- 
tion is waived.®> However, as for the 
findings under §775.084(1)(a)3-4 and 
§775.084(1)(b)3-4, which concern 
whether the qualifying offenses were 
pardoned or set aside in a postconvic- 
tion proceeding, disagreement exists 
over whether the trial court is required 
to make them. The First District has 
held that under §775.084(3)(d), which 
states that the findings “shall be found 
to exist,” the trial court must make the 
findings even if the defendant fails to 
object at the sentencing hearing.*® How- 
ever, the Second District, relying on 
the Supreme Court’s opinion in Eutsey 
v. State, 383 So.2d 219, 226 (Fla. 1980), 
has held a defendant must “raise as 
an affirmative defense that his quali- 
fying offenses were pardoned or set 
aside in a postconviction proceeding.”®” 


Discretion in 
Imposing Sentence 

The issue of judicial discretion under 
the habitual felony offender statute 
appears to arise at two distinct points: 
when deciding as a threshold matter 
whether to classify a defendant as a 
habitual offender, and then when de- 
ciding what sentence to impose.*® First, 
at the threshold point, the Second 
District in King concluded that judicial 
discretion “may in fact be very little”®? 
due in large part to the following 
language from §775.084(4)(c): “At any 
time when it appears to the court that 
the defendant is a [habitual offender], 
the court shall make that determina- 
tion. . . .” (Emphasis added.) 

Though §775.084(4)(c) would seem 
to make clear-cut the issue of judicial 
discretion at the threshold point, the 
issue becomes complicated if at sentenc- 
ing a violation of probation or commu- 
nity control is also involved. The Fourth 
and Fifth districts disagree over 
whether the court may in its discretion 
habitualize a defendant for the first 
time after a violation of probation or 
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community control. The Fourth Dis- 
trict in Scott v. State, 550 So.2d 111,111- 
2 (Fla. 4th DCA 1989), review dis- 
missed, 560 So.2d 235 (Fla. 1990), held 
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that the court may not do so, pointing 
to the incongruity of applying to a 
single defendant both probation and 
habitualization, each of which serves 
conflicting ends.®® On the other hand 
the Fifth District, finding conflict with 
Scott, later pointed out in Snead v. 
State, So.2d__, 17 FLW D 1291, 
D1292 (Fla. 5th DCA 1992) that 
§948.06(1) authorizes the court to “im- 
pose any sentence it might have origi- 
nally imposed.” 

Second, at the point of deciding what 
sentence to impose, judicial discretion 
appears considerably broader. Under 
King, when sentencing a declared ha- 
bitual offender, the trial court is not 
required to follow the scheme outlined 
in §§775.084(4)(a) (habitual nonviolent 
felon) and (4)(b) (habitual violent 
felon)®! but instead may simply impose 
a sentence pursuant to the sentencing 
guidelines. Under §775.084(4)(c), the 
court may decide that a declared habit- 
ual felony offender need not be sen- 
tenced as such “for the protection of the 
public.”62 

And if the trial court does decide to 
follow the sentencing scheme of the 
habitual felony offender statute, sig- 
nificant judicial discretion remains.® 
The Supreme Court in Burdick v. State, 
594 So.2d 267 (Fla. 1992), held that the 
imposition of a life sentence for a 
first-degree felony under 
§775.084(4)(a)1 is discretionary rather 
than mandatory because the legisla- 
ture intended that the word “may” be 
used instead of “shall” in §775.084(4)(a), 
as it is in §775.084(4)(b).®* The logic of 
Burdick would seem to apply to all 
felonies listed under’ both 
§§775.084(4)(a) and 775.084(4)(b), since 
now the discretionary word “may” ef- 
fectively precedes all of them.® 

For first-degree felonies in particu- 
lar, §§775.084(4)(a)1 (nonviolent felons) 
and (4)(b)1 (violent felons) both call for 
a life sentence instead of a range of 
years, with the latter section adding 
that the violent offender “shall not be 
eligible for release for 15 years.”66 
Nonetheless, under Burdick the trial 
court is not required to impose life. 
According to King, the court has the 
discretion to impose a sentence for any 
term of years up to life for a first- 
degree felony under subsection (4)(a)1 
without regard to the guidelines.® It 
may even impose only probation or 
community control, though guidelines 
limitations would then be triggered.®§ 


King explained, “If the guidelines rec- 
ommended sentence called for a sen- 
tence other than probation or com- 
munity control, in order to impose such 
a sentence, the trial judge would be 
required to enter an order finding 
proper reasons for a downward depar- 
ture.’69 The guidelines would also come 
into play if a violent offender under 
subsection(4)(b)1 received less than the 
minimum 15 years.7° 

Second- and third-degree felonies in 
particular call for “a term of years not 
exceeding” 307! and 10 years respec- 
tively under §§775.084(4)(a)2-3 (non- 
violent felons) and 775.084(4)(b)2-3 (vio- 
lent felons), with the latter section for 
violent felons additionally calling for 
respective mandatory minimum sen- 
tences of 10 and five years. As is the 
case with first-degree felonies, a habit- 
ual offender convicted of a second- or 
third-degree felony may be placed on 
probation or community control, sub- 
ject to guidelines limitations.’2 Also, a 
habitual violent offender may receive 
less than the prescribed mandatory 
minimums in §775.084(4)(b)2-3, again 
subject to guidelines 

The Fifth District in State v. Ken- 
drick, 596 So.2d 1153 (Fla. 5th DCA 
1992), which has held that it is illegal 
to impose probation under the habitual 
offender statute, is in conflict with 
King.’* Kendrick explained that while 
the habitual offender calls for a “sen- 
tence” of “term of years,” probation is 
“not a sentence at all” but is rather “a 
conditional limbo-like status during a 
period of time between a finding of 
criminal guilt and the imposition of a 
sentence, if a sentence [is] ever im- 
posed.”?5 The Fifth District did not, 
however, address the propriety of sen- 
tencing a habitual violent felony of- 
fender to a term of years less than the 
prescribed mandatory minimums of 
§775.084(4)(b)1-3,7© so to that extent 
the two cases are not in conflict. 


Conclusion 

The habitual felony offender statute 
seems no longer in danger of obsoles- 
cence.’7”7 It has always been readily 
accessible as a sentencing option in 
most cases involving recidivism. The 
legislature has recently given it un- 
precedented attention, substantially re- 
vising it in an apparent attempt to 
enable its enhanced penalties to be 
exacted with greater frequency. And 
while confusion and disagreement over 


= 


the statutory language may linger, the 
general thrust of recent cases—notably 
Burdick, Barnes, King, and Lamont— 
has been to broaden the scope of the 
statute with regard to both when and 
how it may be applied. The habitual 
felony offender statute will undoubtedly 
continue to receive frequent use as a 
sentencing option. 
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banc), petition for review filed, No. 79,880 
(Fla. 1992). 

27 Edwards v. State, 576 So.2d at 441. 

28 Written notice had apparently been 
sent to the public defender, who had already 
withdrawn as counsel to defendant. Massey 
v. State, 589 So.2d 336 (Fla. 5th D.C.A. 
1991), review granted, No. 79,211 (Fla. 1992). 

29 Id. at 340. 

30 Td. (citing Edwards, 576 So.2d at 442). 

31 Roberts v. State, 559 So.2d 289, 291 
(Fla. 2d D.C.A. 1990), cause dismissed, 564 
So.2d 488 (Fla. 1990). 

32 Roberts v. State, 371 So.2d 538, 539 
(Fla. 3d D.C.A. 1979). The Second District 
similarly found “nothing improper” with 
that procedure in King, 597 So.2d at 312. 
A different view was expressed in Steiner 
v. State, 591 So.2d 1070, 1072 n. 2 (Fla. 2d 
D.C.A. 1991) (Lehan, J., concurring). 

33 See Eutsey, 383 So.2d at 226. 

34 Td. at 224. See Fia. Stat. §775.084(3). 

35 This requirement can be waived by a 
defendant. See McKnight v. State, 595 So.2d 
1059 (Fla. 2d D.C.A. 1992). 

36 Futsey, 383 So.2d at 225. But when the 
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defendant disputes the truth of hearsay 
statements in a presentence investigation 
(PSD, the state must produce corroborating 
evidence. Id. 

37 Likely v. State, 583 So.2d 414 (Fla. 1st 
D.C.A. 1991). 

38 Parker v. State, 546 So.2d 727, 729 
(Fla. 1989). Compare Fia. R. Crim. P. 
3.701(d)(11) (guidelines departure order 
must be written). 

39 Caristi v. State, 578 So.2d 769, 774 
(Fla. 1st D.C.A. 1991). 

40 But see note 57 and accompanying text. 

41 See Johnson v. State, 573 So.2d 178, 
179 (Fla. 2d D.C.A. 1991). 

42 Walker v. State, 462 So.2d 452 (Fla. 
1985). 

43 E.g., King v. State, 580 So.2d 169 (Fla. 
4th D.C.A. 1991) (on rehearing en banc). In 
a subsequent decision from the Fourth Dis- 
trict, Judge Farmer questioned the holding 
in King because it is inconsistent with cases 
holding that a resentencing after a defective 
guidelines departure is limited to a guide- 
lines sentence. Murray v. State, _—«So.2d 
___, 17 F.L.W. D1513, D1514 (Fla. 4th 
D.C.A. 1992) (Farmer, J., concurring). 

44 Newman v. State, 575 So.2d 724 (Fla. 
2d D.C.A. 1991). 

45 Arnold v. State, 566 So.2d 37, 38 (Fla. 
2d D.C.A. 1990), review denied, 576 So.2d 
284 (Fla. 1991). 

46 Smith v. State, 561 So.2d 1281, 1282 
(Fla. 2d D.C.A. 1990). 

47 Of course, a defendant might well qual- 
ify for sentencing under both classifications 
if the defendant committed two prior violent 
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felonies. See note 4. Presumably the trial 
court in that situation would have the 
discretion to choose which classification to 
apply. 

48 Barnes v. State, 576 So.2d 758, 762 
(Fla. 1st D.C.A. 1991) (en banc) (Zehmer, 
J., specially concurring), quashed, 595 So.2d 
22 (Fla. 1992). 

49 Fla. Laws, Ch. 89-280. The First Dis- 
trict in Johnson v. State, 589 So.2d 1370 
(Fla. Ist D.C.A. 1991), has certified the 
question of whether the 1989 amendment, 
prior to its reenactment in the Florida 
Statutes, violated the single-subject rule of 
the Florida Constitution. Johnson noted, 
“We find it somewhat difficult to discern a 
logical or natural connection between career 
criminal sentencing and repossession of mo- 
tor vehicles by private investigators.” In 
another case, the Fourth District reached a 
contrary conclusion and the Supreme Court 
has granted review. McCall v. State, 583 
So.2d 411, 412 (Fla. 4th D.C.A. 1991), 
review granted, 593 So.2d 1052 (Fla. 1992). 

50 Fla. Laws, Ch. 89-280, §1; Fia. Star. 
§775.084(1)(c). 

51 Gilley v. State, 585 So.2d 323 (Fla. 2d 
D.C.A. 1991). 

52 Jeffries v. State, 17 
F.L.W. D1586 (Fla. lst D.C.A. 1992). The 
certified question posed in Jeffries indicates 
that defendant therein, like the defendant 
in Smith, was still serving a prison sentence 
imposed for a prior qualifying conviction at 
the time he committed the pending convic- 
tion under review. 

53 Smith v. State, 584 So.2d 1107, at 1108 
(Fla. 2d D.C.A. 1991). On this point, how- 
ever, the First and Second districts appear 
to be in conflict. See Palmore v. State, 584 
So.2d 135 (Fla. 1st D.C.A. 1991). 

54 Frazier v. State, 595 So.2d 131 (Fla. 
2d D.C.A. 1992); Rowland v. State, 583 
So.2d 813 (Fla. 2d D.C.A. 1991). 

55 See McKnight v. State, 595 So.2d 1059 
(Fla. 2d D.C.A. 1992). 

56 Hodges v. State, 596 So.2d 481 (Fla. 
lst D.C.A. 1992); Anderson v. State, 592 
So.2d 1119 (Fla. 1st D.C.A. 1991) (on re- 
hearing). Hodges and Anderson also certi- 
fied the question, as the Supreme Court in 
Eutsey had indicated that those matters are 
affirmative defenses to be raised by a defen- 
dant. The Fourth District in Banes v. State, 
So.2d 17 F.L.W. D1217 (Fla. 4th 
D.C.A. 1992), adopted the certified question 
in Anderson as its own. 

Raster , 17 
F.L.W. D1369 (Fla. 2d D.C.A. 1992), petition 
for review filed, No. 79,993 (Fla. 1992). 
Baxter certified conflict with Hodges and 
Anderson. 

58 King, 597 So.2d at 313. 

59 Td. at 314. 

69 Scott v. State, 550 So.2d 111, 111-2 
(Fla. 4th D.C.A. 1989), review dismissed, 
560 So.2d 235 (Fla. 1990). Scott explained: 
“The purpose of habitualization is to protect 
society against habitual offenders. Proba- 
tion, on the other hand, may only be im- 
posed if it appears to the court that the 
defendant is not likely again to engage in a 
criminal course of conduct. . . 2” Id. at 112 
(citations omitted). 

61 King, 597 So.2d at 316. Ross also held 


that a defendant’s due process rights are 
not violated when the defendant is classi- 
fied a habitual violent felony offender on 
the basis of a prior record, when the present 
offense is a nonviolent felony. Ross v. State, 
___50.2d_, 17 F.L.W. at S368; 

62 King, 597 So.2d at 316. 

63 Of course, that discretion is not unbri- 
dled. For instance, Wright v. State, 
So.2d , 17 F.L.W. D1119 (Fla. 2d D.C.A. 
1992), reversed a habitual offender sentence 
imposed at a subsequent hearing for a 
defendant who had originally received a 
legal guidelines sentence because “double 
jeopardy prevents the trial court from im- 
posing a harsher sentence at a subsequent 
hearing.” Under King, however, mere classi- 
fication, as opposed to sentencing, as a 
habitual felony offender would not be im- 
proper. See King, 597 So.2d at 316. 

64 Burdick v. State, 594 So.2d 267 (Fla. 
1992). Burdick, citing to State v. Brown, 530 
So.2d 51, 53 (Fla. 1988), noted that the 
presence of the word “shall” might have 
been an editorial error. Id. at 269. Burdick 
also noted that subsection (4)(b), which 
concerns habitual violent felony offenders, 
uses the word “may.” Id. at 271. 

65 See also King, 597 So.2d at 315. 

66 Daniels v. State, 595 So.2d 952 (Fla. 
1992), held that in the case of a habitual 
violent offender, a trial court may not im- 
pose consecutive 15-year minimum manda- 
tory sentences for first-degree felonies aris- 
ing from a single criminal episode. The 
rationale was that, as in Palmer v. State, 
438 So.2d 1 (Fla. 1983), “the statute prescrib- 
ing the penalty for [defendant’s] offenses 
does not contain a provision for a minimum 
mandatory sentence.” Jd. However, in the 
case of a nonviolent offender, consecutive 
terms are permissible because “there is no 
issue of consecutive minimum mandatory 
terms.” Marshall v. State, 596 So.2d 114 
(Fla. 2d D.C.A. 1992). 

87 King, 597 So.2d at 316. 

68 See id. However, Judge Lehan’s con- 
currence in King took the position that it is 
“difficult to imagine that the legislature 
intended that a defendant who has been 
declared to be a habitual offender. . . could 
properly be placed on probation or commu- 
nity control” and proposed a certified ques- 
tion to that effect. Id. at 317 (Lehan, J., 
concurring). See also notes 74-75 and ac- 
companying text. 

Id. at. 317. 

70 Id. at 316. 

71 Leftwich v. State, 589 So.2d 385 (Fla. 
1st D.C.A. 1991), rejected the argument 
that the provision of a 30-year sentence 
violates the Eighth Amendment. 

72 See King, 597 So.2d at 316. 

3 Id. 

74 State v. Kendrick, 596 So.2d 1153 (Fla. 
5th D.C.A. 1992). The Second District, fol- 
lowing King, certified conflict with Kendrick 
in Baxter. 

7 Td. at 1154. 

76 See id. 

77 The Tampa Tribune reported on Feb- 
ruary 26, 1992, that while a House bill 
proposed to repeal the habitual offender 
statute, legislative leaders believed that 
that bill would not win legislative approval. 
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REAL PROPERTY, PROBATE & TRUST LAW 


The Marketable Record Title 


ntil passage of the Market- 

able Record Title Act 

(MRTA) in 1963,! an ex- 

amination of title involved 
a review of all documents relating to 
the property recorded in the county in 
which the property in question was 
located from the earliest public records 
to the present. That lengthy process 
usually involved the purchase of an 
abstract of title from a reliable source 
and a review and analysis of every 
document and title transaction shown 
in the abstract. Fortunately, that pro- 
cess has generally been replaced by a 
“short-cut” method of title examina- 
tion. The rules of the short-cut are set 
forth in F.S. Ch. 712. The method of 
an MRTA examination is not clear from 
a reading of that statute. The purpose 
of this article is to reveal the MRTA 
examination method in a clear and 
concise manner and to explain the 
basic effect of the law. 

The substance of MRTA is stated in 
F.S. §712.04 which states in part: “Sub- 
ject to matters stated in s. 712.03, such 
marketable record title shall be free 
and clear of all estates, interests, claims, 
or charges whatsoever, the existence 
of which depends upon any act, title 
transaction, event or omission that 
occurred prior to the effective date of 
the root of title.” 

This statement describes the effect 
of MRTA and introduces two new title 
concepts: 1) marketable record title, 
and 2) root of title. F.S. §712.02 states 
in part: 

Any person having the legal capacity to 
own land in this state, who, alone or to- 
gether with his predecessors in title, has 
been vested with any estate in land of record 
for 30 years or more, shall have a market- 
able record title to such estate in said land, 
which shall be free and clear of all claims 


except matters set forth as exceptions to 
marketability in s. 712.03. 


Act Made Easy 


The statute 
eliminates ancient 
defects or stale 
claims to real 
property and limits 
the labor involved in 
a traditional title 
examination 


by Gregory M. Cook 


MRTA creates a new statutory con- 
cept of title: marketable record title. 
Most old title considerations arising 
prior to the root of title can be ignored 
because their effect on title has been 
eliminated by the legislature’s enact- 
ment of MRTA. In effect, MRTA works 
as the ultimate statute of limitations. 
When other such statutes do not cure 
a particular title defect, MRTA ulti- 
mately will, unless the matter is an 
exception to the curing effect of MRTA. 
The statute eliminates ancient defects 
or stale claims to real property and 
limits the labor involved in a tradi- 
tional title examination. The statute 
modifies the concept of marketable title 
by confirming marketability based on 
a marketable record period and a con- 
sideration of some exceptions stated in 
the statute, rather than a perfect re- 
cord from the earliest public records to 
the present. 


F.S. §712.03 states exceptions to 
MRTA and is, therefore, a limiting 
factor in the elimination of these older 
title defects or considerations. How- 
ever, MRTA does effectively eliminate 
all defects or title considerations not 
covered in F.S. §712.03. The effect on 
anyone examining title is to relieve him 
or her from considering any title mat- 
ters occurring before the root of title 
unless the matter is listed in F.S. 
§712.03 as an exception to the curative 
effect of MRTA. 

The other term of art used in MRTA 
is the concept of “root of title.” F.S. 
§712.01(2) defines this concept as “any 
title transaction purporting to create 
or transfer the estate claimed by any 
person and which is the last title 
transaction to have been recorded at 
least for 30 years prior to time when 
the marketability is being determined.” 
For our purposes, this definition is 
lacking in detail and direction. In order 
to find a root of title in an abstract, an 
elemental definition is necessary. A 
title transaction to be used as a root of 
title must contain four elements: 

1) A recorded instrument or court 
proceeding which affects title to an 
estate or interest in land; and 

2) which describes the land suffi- 
ciently, and 

3) creates or transfers the claimed 
estate; and 

4) has been of record for at least 30 
years. 

A root of title can be a recorded 
instrument or a court proceeding. A 
title transaction is evidenced by either 
a document of conveyance (for example, 
a warranty deed) or some litigation 
which transfers title. A title transac- 
tion through litigation, such as probate, 
foreclosure, or a quiet title suit can 
qualify as a root of title. The document 
one looks for to evidence a root of title 
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transaction in a litigation context is a 
final judgment. 

However, it is not simply the final 
judgment that the examiner must re- 
view. Title is subject to defects and 
other matters “inherent” in the root of 
title.2 This is a timing concept. It has 
to do with the cut-off point for matters 
cured by MRTA. It means that any 
matter associated with the transaction 
that is considered to be the root of title 
is not one of the defects or matters 
cured by MRTA. For example, defects 
on the face of a deed evidencing a root 
of title, and matters associated with 
that title transaction are not cured by 
MRTA. 

When one relies on litigation as a 
root of title, defects inherent in the root 
are defects in the litigation process. 
These defects may be substantive or 
procedural errors. For example, if one 
were to rely on a probate title transac- 
tion as a root of title, and during the 
probate litigation an heir was not dis- 
covered, was intentionally omitted, or 
was not given proper notice of the 
probate proceedings, title would still 
be subject to the claims of the heir. For 


these purposes the effective date of a 
root of title is the date on which it was 
recorded.? 

Element 2 means the root of title 
must have a good legal description. The 
root of title must describe real prop- 
erty. A written legal description may 
not be necessary if it is clear what 
property is referred to in the root of 
title transaction. For example, review 
of a probate court file may not disclose 
a written legal description of any prop- 
erty although it is clear, from a review 
of the whole title, that the deceased did 
own real property and that his or her 
devisees have succeeded to his or her 
interest through the probate process. 

Element 3 defines the root of title as 
a transaction. A root of title is a 
transaction, not a document. The docu- 
ment “used” as the root of title is a 
time marker which documents when 
the transaction occurred. Some trans- 
actions are “creations” of title where 
none existed before, or creation of an 
estate in one who did not have that 
interest before. In a foreclosure trans- 
action, a fee simple estate is usually 
created for a lienholder. The use of the 
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word “create” in the definition of root 
of title in F.S. §712.01(2) is simply an 
acknowledgment that a root of title 
need not be a traditionally recognized 
transfer or conveyance to qualify as a 
root of title transaction. 

A caveat is in order regarding reli- 
ance on documents of conveyance to 
mark a root of title transaction. Before 
you rely on a document of conveyance 
as a root of title, make sure that it isa 
document that transfers title. Specifi- 
cally, a quit claim deed can be a 
document that conveys title, or it can 
be used for other purposes. The public 
records are replete with quit claim 
deeds that are used as a means to clear 
title defects, satisfy mortgages, and 
other purposes which are not title 
transactions. Before relying on any 
document like a quit claim deed, make 
sure that the grantor had title to 
convey and that the document repre- 
sents a title transfer. 

Element 4 is a clear statement al- 
though it is often misunderstood. It 
does not mean that you only have to 
search for the last 30 years! It means 
that you follow a process to find a root 
of title which is “at least” 30 years old. 
In any particular title, your root of title 
will most likely be more than 30 years 
old. 

It is a good idea to contact your title 
insurance underwriter to discuss what 
can be relied upon as a root of title 
when you intend to insure title and to 
eliminate known defects created prior 
to a questionable root of title. 


How to Examine 

The method of an MRTA title exami- 
nation is not clear from a reading of the 
statute. The following is a “how to” 
explanation of an MRTA examination. 

Understand that the examination 
covers the period of time from the 
earliest public records to the present. 
The “short-cut” is the abridged exami- 
nation of matters prior to the root of 
title. For purposes of discussion, refer- 
ence is made to an abstract examination 
although any reliable title information 
which covers that period of time can 
be used. 

First, locate a document in your 
abstract (or other title information) 
which is to be your root of title. In order 
to do this, review your abstract to find 
the latest document which is at least 
30 years old. Consider that document 
to be the 30 years “milestone.” From 


that milestone, review your abstract 
going backward in time until you locate 
the document to evidence the root of 
title transaction. Compare what you 
have chosen to the elemental definition 
of a root of title. 

Once you have located the root of 
title, divide your abstract into two 
parts: 1) the “preroot” part, and 2) the 
part including the root and all docu- 
ments filed since the root until the 
present (the “postroot” part). 

An MRTA examination involves ex- 
amining the two parts of the divided 
whole earliest public records abstract 
(preroot part and the postroot part) in 
two different ways. The postroot part 
of the abstract is examined in detail 
and every document and transaction 
analyzed thoroughly. The preroot part 
is examined in an abridged manner in 
order to discover exceptions to MRTA. 

Depending on the nature of your 
abstract, this short-cut method will 
likely save you most of the time in- 
volved with a thorough understanding 
of the preroot title, because you do not 
have to thoroughly analyze or under- 
stand the preroot chain of title. You 
only have to examine the preroot chain 
to locate the exceptions to MRTA. 

How do you “examine for exceptions” 
to MRTA? The exceptions are described 
in F.S. §712.03 which has seven sub- 
parts describing seven “rights” that are 
not affected or extinguished by MRTA. 
However, only four of the seven excep- 
tions would be apparent from an 
abstract examination. The exceptions 
are as follows: 


1. Rights of parties in possession of the 
land.4 

2. Rights of persons in whose names the 
land is assessed on the county tax roles for 
three years after assessment.® 

3. Rights arising subsequent to the root 
of title.§ 

4. Rights reserved to the U.S. Government 
or state government.’ 

5. Old claims to rights in property pre- 
served by filing a Notice under MRTA.® 

6. Easements actually in use.9 

7. Rights disclosed on the face of docu- 
ments recorded from the root to the present, 
even if they are preroot matters, provided 
specific reference is made to the preroot 
right.!° 


Items 1 and 2 above will not appear 
in the abstract and require an investi- 
gation or inquiry into matters outside 
of record title. Though abstracts gener- 
ally contain tax information, it is limited 
to the current taxes and delinquent 


taxes. Item 3 is ruled out by definition 
because postroot rights are always con- 
sidered relevant title matters. Items 
4-7 require explanation. 

Regarding item 4, the state cannot 
divest the federal government of rights 
or title by passing a state law and the 
statute does not intend to do so;!! 
therefore, federal government interests 
are not affected by MRTA. As a result, 
the preroot examination requires re- 
view of the deed or other document 
(generally a certificate of patent) in 
which the federal government parted 
with title to determine whether the 
U.S. Government retained any interest 
in land. If they did, the title is still 
subject to rights described in the docu- 
ment. 

Likewise, interest retained by the 
State of Florida,!2 and “state sover- 
eignty lands”!3 are not subject to 
extinguishment by MRTA. This neces- 
sitates examining for retained interests 
in the original or first conveyance from 
the State of Florida, and also examin- 
ing any “Murphy Deeds” if the state 
regained title under the Murphy Act 
(usually canal rights, mineral rights 
or road right-of-way reservations are 
retained by the state). Lands under 
navigable waters (i.e., state sovereignty 
lands) are not affected by MRTA.!4 

Regarding item 5, MRTA has a provi- 
sion allowing persons having old 
property rights (which were to be extin- 
guished by the enactment of MRTA) to 
preserve those rights by recording a 
statutorily prescribed notice.!5 In a 
rare case, a statutory MRTA notice is 
found in an abstract, and does preserve 
old interests which would have been 
extinguished by MRTA if the notice 
had not been filed. 

Regarding item 6, easements estab- 
lished prior to the root of title, if 
presently being used, are not elimi- 
nated by MRTA. Many of the easements 
currently being used are evidenced by 
documents recorded prior to the root of 
title. Even though the easement is old, 
and the easement document is located 
in the preroot part of the abstract, it 
cannot be ignored if the easement is 
still in use. If the easement is preroot 
and not currently in use, it is extin- 
guished by MRTA. This causes the 
easement question to be twofold. First, 
does the easement exist? And second, 
is the easement in use? If the old 
easement does exist of record, further 
inquiry is required in order to deter- 


mine whether the easement is currently 
in use. If it is currently in use, the old 
easement interest is preserved by vir- 
tue of being an exception to the effect 
of MRTA. If further inquiry shows the 
old easement has been abandoned, it 
is extinguished by MRTA. 

Remember that use of any part of 
an easement preserves the whole ease- 
ment. Because an easement can arise 
by a grant of easement document or 
by a reservation of easement in a 
muniment of title (i.e., deeds), an ex- 
amination of the preroot title involves 
looking for documents creating ease- 
ments (grants) and looking at deeds or 
other muniments in the chain of title 
for reserved easements. Therefore, an 
MRTA examination of title also in- 
volves review of all deeds or other 
muniments in the chain of title from 
the earliest public records to the pre- 
sent for the presence of retained ease- 
ments. 

In addition to an examination of 
these muniments for reserved ease- 
ment interests, a complete MRTA ex- 
amination involves review of them for 
reservations of mineral rights.'® It is 
a review of the face of muniments 
which makes up the chain of title for 
reserved interests and a search of the 
preroot documents for grants of ease- 
ments and grants of mineral rights. 

Item 7 is the most difficult to explain 
and to understand. During your post- 
root examination of muniments of title, 
you may find a reference to property 
rights which exist due to documents of 
title which are actually recorded prior 
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to the root of title. A specific reference 
to a preroot property right in a muni- 
ment of title in the postroot part of the 
abstract will reimpose the preroot mat- 
ter. Covenants or restrictions, for ex- 
ample, are reimposed by specific re- 
ference to the preroot document creat- 
ing them, when such reference is made 
in a deed in the postroot chain of title, 
even though these same restrictions 
would be extinguished by MRTA if 
they were not specifically referred to 
in the postroot muniment. 

It is most important to understand 
the statutory necessity of “specific re- 
ference.” This means the official re- 
cords book and page or plat book and 
page where the reimposed preroot mat- 
ter is recorded must be stated accu- 
rately in the postroot document in 
order to reimpose the preroot matter.!” 
A general reference such as “subject 
to restrictions of record” will not reim- 
pose anything. It is interesting to note 
that the nature of legal descriptions 
used in a document of conveyance, such 
as “according to the plat thereof re- 
corded in Plat Book 1, page 2” will 
reimpose title matters shown on the 
plat because of the specific reference 
to the plat. 

Consequently, title matters shown 
on the face of plats are seldom elimi- 
nated by MRTA because they are con- 
tinuously reimposed by specific re- 
ference to the plat in each subsequent 
deed or conveyance. References charac- 
terized by the words “subject to” with 
a citation to the book and page of the 
document creating the rights will reim- 
pose those rights on the land. One 
result of this exception is to allow 
reimposition of matters for one lot in a 


subdivision when those restrictions 
have generally expired for most all of 
the lots in the neighborhood due to a 
reference made in the postroot chain 
of title for that lot. 

As a result of this potential for 
reimposition of old property rights, 
when you are examining the postroot 
part of the abstract of title, you may 
be directed to documents in the preroot 
part of the abstract showing property 
rights created by a preroot document 
and thus reimposed on title. 


Summary 


An MRTA examination seeks to find 
the following: 1) Interest of the U.S. 
Government, 2) interest of the State 
of Florida, 3) easements (in use preroot 
and postroot type), 4) mineral rights 
(both reserved and granted), and 5) 
postroot matters (including reimposed 
and noticed preroot matters). Remem- 
ber that the title information used in 
an MRTA search must cover the period 
of time from the earliest public records 
to the present! 

How is an MRTA examination done? 
First, locate a root of title transaction. 
Next, divide your title information to 
a preroot part and a postroot part. In 
the preroot part of the title, search for 
conveyances from the United States or 
Florida, easements, and mineral rights. 

Remember that searching for ease- 
ments and mineral rights means exam- 
ining all muniments in the preroot 
chain of title for reserved interests and 
searching for documents which grant 
easement or mineral interests. Re- 
member also, that the State of Florida 
may have reacquired title after 1937 
due to the Murphy Act, so there may 
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be two conveyances from the state. 

Look for interest retained by the 
U.S. or state government on the face 
of their conveyance document. If you 
locate an easement, assume it is still 
in use unless you investigate and find 
it is not. During the postroot examina- 
tion, look for specific references to 
preroot documents, and for statutory 
MRTA notices which preserve preroot 
rights. Then locate the document speci- 
fically referred to in the postroot muni- 
ment or MRTA notice, and consider its 
effect on title. By following this method, 
you will have discovered all matters 
which currently affect the title under 
examination and omitted consideration 
of matters cured by MRTA.O 


1 Session Law Ch. 63-133. 

2 Fra. Star. §712.03(1). 

3 Fa. Stat. §712.01(2). 

4 Stat. §712.03(3). 

5 Fa. Star. §712.03(6). 

6 Fia. Star. §712.03(4). 

7 Fra. Stat. §712.03(7). 

8 Fia. Stat. §712.03(2). 

9 Fra. Stat. §712.03(5). 

10 Stat. §712.03(1). 

11 Star. §712.04. 

12 Pra, Stat. §712.04. 

Star. §712.03(7). Coastal Petro- 
leum v. American Cyanamid, 492 So.2d 339 
(1986). 

14 See generally Fund Title Notes, TN 
32.01.02. 

15 Stat. §712.05. 

16 Mineral interests escape the effect of 
MRTA because they are a separate estate 
and have a separate chain of title. Therefore 
both reservations of mineral rights retained 
in deeds, etc., and granted mineral rights 
should be discovered. Mineral rights are not 
affected by MRTA and are part of any title 
regardless of the passage of time. See Fund 
Title Notes, TN 27.01.01. 

17 Stat. §712.03(1). 
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Take Action or Use Restrictions 
May Be Eliminated Under MRTA 


by Michael J. Brudny 


he recent decision in Sun- 

shine Vistas Homeowners 

Association v. Caruana, 

So.2d __, 17 FLW D362 
(Fla. 3d DCA 1992), rehearing denied, 
__ So.2d __, 17 FLW D1157 (May 
5, 1992), illustrates the manner in which 
MRTA may act to eliminate use restric- 
tions contained in a plat or in a sepa- 
rate declaration of restrictions. 

The operative language in the act is 
contained in F.S. §§712.02 and 712.03 
which provide that after 30 years a 
person may hold property free and 
clear of all claims, other than the 
exceptions set forth in §712.03. That 
latter section specifically addresses use 
restrictions, and states that a general 
reference to the use restrictions in the 
chain of title will not be sufficient to 
preserve them. 

In Sunshine Vistas, a homeowners’ 
association was seeking to enforce a 
setback restriction which was contained 
in a plat that had been recorded in 
1925. Even though deeds in the chain 
of title referred to the plat for purposes 
of the legal description of the property, 
the deeds did not make specific re- 
ference to the book and page where the 
use restrictions were imposed. Instead, 
the deeds contained boilerplate lan- 
guage indicating that conveyances were 
being given “subject to covenants and 
restrictions of record.” The court held 
that this language was not sufficient 
to preserve the restrictions, and MRTA 
operated to extinguish the use restric- 
tions in the plat. 

The issue decided in Sunshine Vistas 
has been certified to the Florida Su- 
preme Court as one of great public 
importance,! but practitioners and home- 
owners’ associations need to take note 
of this decision as it may apply to 
recorded deed restrictions in subdi- 
visions, condominiums, and coopera- 
tives. 

Sunshine Vistas dealt with use res- 
trictions that were contained in a plat, 
but the language of the statute and the 
reasoning of the decision would be even 
more clearly applicable to a declaration 
of restrictions that was recorded inde- 
pendently of the plat. Unless deeds 


in the chain of title refer specifically 
to the official record book and page 
where the restrictions were imposed, 
and where any amendments were re- 
corded, there would be a potential for 
extinguishment of the use restrictions 
as they relate to one or more lots in the 
subdivision. If a root of title can be 
located as to any such lot, and no 
specific references to the use restric- 
tions are contained in the chain of title, 
the use restrictions would be extin- 
guished by MRTA as to that lot. 

In a condominium, use restrictions 
may be contained in either the declara- 
tion of condominiums or the bylaws, 
or in amendments to these documents. 
Therefore, even though a deed to a 
condominium unit necessarily refers 
to the declaration of condominium, 
since this is part of the legal descrip- 
tion of the property being conveyed, 
this may not be a sufficiently specific 
reference to meet the requirements of 
the decision in Sunshine Vistas, espe- 
cially as this related to any use restric- 
tions contained in the bylaws or in the 
amendments to the declaration. 

In a cooperative, use restrictions are 
generally contained in either the long- 
term leases that apply to each of the 
units, or in the bylaws. The long-term 
leases are often not recorded, and trans- 
fers of interests in the cooperative 
parcels many times will not specifically 
refer to any recorded instrument im- 
posing or continuing use restrictions. 
Therefore, unless a notice is recorded 
as required under MRTA, the restric- 
tions may no longer be effective as to 
certain parcels after the expiration of 
30 years. 

It should be noted that MRTA oper- 
ates independently from any automatic 
renewal provision that may be con- 
tained in the restrictions themselves. 
For example, it is common for use 
restrictions to indicate that they are 
to be effective for an initial period of 
20 or 30 years, and that they will then 
be automatically renewed for additional 
periods of 10 years each, unless an 
instrument in writing is filed which 
modifies the restrictions in whole or 
in part. This type of automatic renewal 


clause has been upheld as being valid 
and enforceable;? however, this merely 
means that the restrictions have not 
expired by their own terms, and an 
independent determination has to be 
made as to whether MRTA operates to 
extinguish the enforceability of the 
restrictions against any of the lots 
within the community. 

As many communities approach 30 
years in age, any person interested in 
preserving the use restrictions for such 
communities should immediately con- 
sider recording a notice in the public 
records, in compliance with §712.06 of 
the Florida Statutes. Care should be 
taken to ensure that the notice con- 
tains proper exhibits, including a list 
of all owners of properties affected by 
the restrictions. A conference with the 
clerk’s office is also advisable to make 
sure that the notice will be properly 
indexed in the public records. 

Due to the severe impact that could 
result from extinguishment of use re- 
strictions (including possible claims for 
malpractice) and the relatively simple 
procedure that exists for recording a 
notice in the public records, a notice 
should be recorded if there is any doubt 
about the effect of MRTA on any re- 
strictions of record. One need not wait 
until 30 years have passed to record a 
notice, and if this is done now, it will 
preserve the restrictions for an addi- 
tional 30 years. This is definitely a 
situation to heed the old adage: “Better 
safe than sorry.” 


1 Sunshine Vistas Homeowners Associa- 
tion v. Caruana, 17 F.L.W.. 
D1157 (May 5, 1992). 

2 See Balzer v. Indian Lake Maintenance, 
Inc., 346 So.2d 146 (Fla. 2d D.C.A. 1977). 
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he Florida Supreme Court, 

in Timmons v. Combs, __ 

So.2d __, 17 FLW S443 

(Fla. 1992), has laid the 
groundwork that will eventually put 
an end to much of the recent confusion 
surrounding offers of judgment.! An 
offer of judgment is an offer by a party 
in litigation to form a contract and 
settlement of a cause of action. The 
driving force behind encouraging par- 
ties to enter into such a contract is the 
imposition of sanctions against the 
party that unreasonably refuses to ac- 
cept an opposing party’s offer. 

The confusion concerning offers of 
judgment has occurred because the 
legislature enacted two statutes on the 
subject—F.S. §768.79 and F.S. 
§45.061—-while the Florida Supreme 
Court promulgated a competing rule 
— Florida Rule of Civil Procedure 1.442. 
The legislature has now repealed 
§45.061 for causes of action accruing 
after October 1, 1992.2 In Timmons, 
the Florida Supreme Court also re- 
pealed Rule 1.442 effective as of July 
9, 1992, the date of its opinion.? With 
only §768.79 left, practitioners may 
soon have the consistency in the area 
of offers of judgment that has been long 
awaited. 


F.S. §768.79 and How It Works 

F.S. §768.79 achieves its goal of 
encouraging settlement by imposing 
sanctions of reasonable costs and attor- 
neys’ fees against a party that 
unreasonably rejects an offer. An op- 
posing party has 30 days to accept a 
written offer.4 Under the current ver- 
sion of the statute, which took effect 
October 1, 1990, if a defendant’s offer 
is rejected, and a defense verdict is 
achieved or the judgment obtained by 
the plaintiff is at least 25 percent less 
than the offer, the rejection is unrea- 
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Offers of Judgment — 
Has the Confusion Ended? 


In Timmons and 
Leapai, the Florida 
Supreme Court took 
the first major steps 
toward eliminating 

the confusion 
surrounding offers 
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by Scott Distasio 


sonable and the defendant shall be 
awarded sanctions.5 

Unlike the current statute, the ver- 
sion in effect prior to October 1, 1990, 
has been interpreted by the courts as 
not providing for sanctions when a 
defense verdict is achieved. The Su- 
preme Court’s recent decision in Leapai 
v. Milton, 595 So.2d 12 (Fla. 1992), 
should help in deciding which version 
of the statute controls in a given case. 
In Leapai, the plaintiff's cause of action 
accrued prior to the enactment of 
§45.061, but the offer under the statute 
occurred after the enactment of the 
statute. The Florida Supreme Court 
held §45.061 could be applied even 
though the statute was not in effect at 
the time the cause of action accrued 
because the right to recover attorneys’ 
fees attaches not to the cause of action, 
but to the unreasonable rejection of 
an offer.” 


Although Leapai concerned §45.061, 
its rationale should also be applicable 
to §768.79. Based on Leapai, the Octo- 
ber 1, 1990, version of §768.79 should 
apply to all offers made after that date. 
The pre-October 1, 1990, version of the 
statute should apply to all offers made 
prior to that date. 

The changes made to §768.79 in the 
October 1, 1990, amendment did not 
alter the operation of an offer made by 
a plaintiff. If a plaintiff's offer is re- 
jected and the judgment obtained by 
the plaintiff is at least 25 percent more 
than the amount of the offer, the plain- 
tiff shall be awarded reasonable costs 
and attorneys’ fees.8 

Although the statute says sanctions 
shall be awarded if the 25 percent 
comparison is triggered, the court may, 
in its discretion, determine that an 
offer was made in bad faith. In such a 
case, the court may disallow an award 
of costs and attorneys’ fees.9 In Bridges 
v. Newton, 556 So.2d 1170 (Fla. 3d 
DCA 1990), that is exactly what hap- 
pened. The plaintiff made an offer of 
judgment for $250,000 based on her 
belief that the defendant would not 
accept. The defendant did accept, how- 
ever, with conditions. The plaintiff 
instructed her counsel to extricate her 
from the agreement because the offer 
was inadequate. A final agreement was 
never reached because the plaintiff 
would not agree to the conditions placed 
on acceptance by the defendant. Al- 
though the verdict was in the range 
that would have allowed sanctions, the 
trial court refused to impose them. The 
Third District affirmed, concluding that 
the plaintiff curtailed the §768.79 pro- 
cess because she believed her own offer 
was inadequate. The court, therefore, 
held the offer was made in bad faith 
and no sanctions should have been 
awarded. !0 


Recent Developments 
in the District Courts 

There have been some recent devel- 
opments in the district courts 
concerning offers of judgment that are 
worthy of noting. In Phillips v. Parrish, 
585 So.2d 1038, 1039 (Fla. lst DCA 
1991), the court reasoned that prejudg- 
ment interest is an element of damage 
and, therefore, should be included in 
the judgment when determining 
whether a judgment is so deficient as 
to activate sanctions under §768.79. 
On the other hand, the district courts 
that have addressed the issue have 
concluded that costs are merely an 
incident of the actual damages, rather 
than damages themselves and, there- 
fore, should not be included in the 
judgment when determining whether 
sanctions should be imposed.!! 

Another area of recent litigation has 
concerned the attorneys’ fees them- 
selves. In Williams v. Brochu, 578 
So.2d 491 (Fla. 5th DCA 1991), the 
defendant made an offer under §768.79 
that was rejected by the plaintiff. The 
trial court awarded the defendant costs 
and attorneys’ fees under the statute. 
The plaintiff appealed and the Fifth 
District affirmed the trial court’s award 
of sanctions. Williams went on to hold 
that the defendant was also entitled 
to costs and attorneys’ fees under 
§768.79 incurred during the appeal 
itself.12 

In Gross v. Albertsons, So.2d___, 
17 FLW 92, 93 (Fla. 4th DCA 1991), 
and Goodpaster v. Evans, 570 So.2d 
354, 355 (Fla. 2d DCA 1990), the courts 
held the trial court orders concerning 
attorneys’ fees under §768.79 must 
contain findings as to hourly rate, the 
number of hours reasonably expended, 
and whether the fee should be reduced 
or enhanced.!5 In both cases, the trial 
court’s order did not contain the above 
findings. Instead of dismissing the 
cases, the district courts simply re- 
manded to the trial court so that the 
specific findings could be included in 
their orders. 

Goodpaster also discussed whether 
a plaintiff that has signed a contin- 
gency fee agreement can recover more 
in attorneys’ fees than is provided for 
in the contingency contract. Goodpas- 
ter held the plaintiff could collect a 
reasonable attorneys’ fee even if the fee 
is greater than the fee calculated by 
using the contingency fee agreement. !4 
In Government Employees Insurance 


FS. $45.061 refers 
only to “the 
Judgment entered” 
and, therefore, does 
not exclude the 
possibility of its 
application in the 
defense verdict 
situation 


v. Robinson, 581 So.2d 230, 231 (Fla. 
3d DCA 1991), the court came to the 
opposite conclusion. Robinson held that 
in no case should the court-awarded fee 
exceed the fee agreement reached by 
an attorney and the client, except as a 
punitive measure. The Robinson court 
reduced the trial court’s award of fees 
to the level provided in the plaintiff’s 
contingency fee agreement.!5 

We will have to wait and see how the 
conflict between Goodpaster and Rob- 
inson is resolved. However, Robinson 
based its holding on the Florida Su- 
preme Court’s interpretation of fees 
awarded under other attorneys’ fee 
statutes.!6 Therefore, its holding is 
more likely to prevail. Practitioners 
can probably protect themselves from 
the unfavorable result in Robinson, 
however, by including within their fee 
agreements that the fee shall either 
be a specific percentage of recovery or 
the amount of any attorneys’ fees 
awarded by the court.!”? This way, the 
court-awarded fee can never exceed the 
fee provided in the fee agreement. 


F.S. §645.061 and Rule 1.442 
Are Still Valid for Some 
Causes of Action 

Although §45.061 will soon fade into 
the background, it still has importance 
in those cases in which the cause of 
action accrued prior to October 1, 
1990.18 For some time, the district 
courts have been debating whether 
§45.061 is constitutional. The debate 
began because the Florida Constitu- 
tion gives the Florida Supreme Court 
exclusive right, through the Florida 


Rules of Civil Procedure, to regulate 
procedural aspects of civil litigation.!9 
The legislature, however, included pro- 
cedural aspects in its offer of judgment 
statutes. In A.G. Edwards and Sons, 
Inc. v. Davis, 559 So.2d 235, 237 (Fla. 
2d DCA 1990), the court held that 
§45.061 was constitutional because its 
sections dealing with sanctions are 
substantive, and, therefore, do not in- 
fringe on the Florida Supreme Court’s 
procedural rulemaking authority. In 
Leapai, the Fifth District, while recog- 
nizing Edwards, reasoned that the 
procedural aspects of the statute were 
infringing upon the procedural aspects 
of Rule 1.442 and could not be severed 
from the remainder of the statute. The 
district court, therefore, concluded that 
§45.061 was unconstitutional as a 
whole. The Supreme Court disagreed, 
reversed Leapai, and held that §45.061 
was, in fact, constitutional.2° 

The district courts have also been 
debating whether §45.061 applies to 
causes of action where a defense ver- 
dict is achieved. In Timmons, the 
Supreme Court settled this debate by 
comparing §45.061 to the pre-October 
1, 1990, version of §768.79. Section 
768.79 at the time required an offer to 
be measured against the “judgment 
obtained by the plaintiff” When a 
defense verdict is achieved, no judg- 
ment is obtained by the plaintiff so 
there is nothing to measure the offer 
against. F.S. §45.061, however, refers 
only to “the judgment entered” and, 
therefore, does not exclude the possibil- 
ity of its application in the defense 
verdict situation. Timmons then con- 
cluded that §45.061 should apply when 
a defense verdict is achieved in part 
because the legislature intended for it 
to apply in that situation.?! 

Although the Supreme Court re- 
pealed Rule 1.442 in Timmons, the 
rule, like §45.061, will have some lim- 
ited application in the future. Leapai 
held that the right to attorneys’ fees 
attaches not to causes of action but to 
the offer and unreasonable rejection of 
an offer. Therefore, Rule 1.442 should 
still apply for cases in which an offer 
under the rule was made and rejected 
prior to the July 9, 1992, Timmons 
decision. 

One of the important differences be- 
tween the rule and the statutes is that 
an award of costs and attorneys’ fees 
is discretionary under the rule.?? In 
State Farm v. Lathrop, 586 So.2d 1125 
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(Fla. 2d DCA 1991), the court con- 
cluded that after clearing the hurdle 
of comparing the offer to the damages 
awarded to the offeree, a second step 
is required. Rule 1.442(h)(1)(A) requires 
a determination that the offeree’s re- 
jection caused an unreasonable delay 
and needless increase in the cost of 
litigation before a court can conclude 
that the offer was unreasonably re- 
jected. State Farm requires the trial 
court’s order to make such a finding 
before costs and attorneys’ fees can be 
awarded pursuant to Rule 1.442.3 


Conclusion 

In Timmons and Leapai, the Florida 
Supreme Court took the first major 
steps toward eliminating the confusion 
surrounding offers of judgment. The 
interplay between the statutes and the 
rule will slowly disappear as §45.061 
and Rule 1.442 fall from use. The 
courts can then get on with the busi- 
ness of hammering out a firm and 
uniform policy of judicial enforcement 
under §768.79. As issues that come up 
under the statute are resolved, offers 


of judgment will, over time, be inter- 
preted consistently in the courts. 
Hopefully, the litigious atmosphere sur- 
rounding offers of judgment will then 
be greatly reduced and the policy of 
encouraging settlement will finally be 
achieved.7 


1For discussion of the past confusion 
surrounding offers of judgment see gener- 
ally Vocelle, Offers of Judgment, Demands 
for Judgment and Offers of Settlement: Who’s 
on First?, 62 Fria. B.J. 10 (March 1988); 
Court Ruling on Offers of Judgment Ques- 
tioned, The Florida Bar News, No. 15, 1989, 
p. 8; Distasio, Offers of Judgment: The 
Confusion Continues, 64 Fia. B.J. 20 (De- 
cember 1990). 

2Fla. Laws Ch. 90-119, §22; Timmons v. 


Combs, So.2d __, 17 F.L.W. at $443 
(Fla. 1992). 

3Timmons, __ So.2d __, 17 F.L.W. at 
443. 


4F a. Stat. §768.79(1) (1991). 

5 Fa. Star. §§768.79(1) and (6)(a) (1991). 

6 See Mujica v. Turner, 582 So.2d 24 (Fla. 
3d D.C.A. 1991); Luizza v. Yaeger, 571 
So.2d 600 (Fla. 2d D.C.A. 1990); Oriental 
Imports, Inc. v. Alilin, 559 So.2d 442 (Fla. 
5th D.C.A. 1990); Makar v. Investor’s Real 
Estate Management, Inc., 553 So.2d 298 
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(Fla. lst D.C.A. 1989). 

7 Leapai v. Milton, 595 So.2d 12, at 15 
(Fla. 1992). 

8 Fia. Stat. §§768.79(1) and (6)(b) (1990). 

9 Fra. Stat. §768.79(7)(a) (1991). 

10 Bridges v. Newton, 556 So.2d at 1170 
(Fla. 3d D.C.A. 1990). 

11 Stewart v. Progressive American Ins., 

So.2d __, 17 F.L.W. 733 (Fla. 1st 
D.C.A. 1992); Williams v. Brochu, 578 So.2d 
491 (Fla. 5th D.C.A. 1991). 

12 Williams, 578 So.2d at 495. 

13 The findings required in Gross v. Al- 
bertsons, So.2d __, 17 F.L.W. 92, 93 
(Fla. 4th D.C.A. 1991), and Goodpaster v. 
Evans, 570 So.2d 354, 355 (Fla. 2d D.C.A. 
1990), are commonly referred to as the 
Federal Lodestar Approach. For a thorough 
discussion of its application to attorneys’ 
fees statutes in Florida, see Florida Patients 
Compensation Fund v. Rowe, 472 So.2d 
1145 (Fla. 1985), and its progeny. 

14 Goodpaster, 570 So.2d at 355. 

15 Government Employees Insurance v. 
Robinson, 581 So.2d 230, at 231 (Fla. 3d 
D.C.A. 1991). 

16 Td.; see also Rowe, 472 So.2d 1145, and 
its progeny. 

17 See Kaufman v. MacDonald, 557 So.2d 
572 (Fla. 1990). 

18 See note 2. 

19 FLa. Const. art. V, §2(a). 

20 Leapai, 595 So.2d at 15. 

21Timmons, So.2d 
443. 

22 Fia. R. Civ. P. 1.442(h)(1) (1989). 

23 State Farm v. Lathrop, 586 So.2d 1125, 
at 1127 (Fla. 2d D.C.A. 1991). 
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TAX LAW NOTES 


United States Tax Treaties 
Provide Significant 
Planning Opportunities 


he U.S. is a party to a broad 
network of bilateral tax- 
related conventions.! De- 
pending upon the law and 
circumstances in question, these tax 
treaties may either supersede or be 
overridden by the regularly applicable 
Internal Revenue Code (the Code) 
rules.2 For example, a resident of a 
country with which the U.S. has a tax 
treaty (a treaty country) may enjoy a 
reduced U.S. withholding tax rate on 
certain types of U.S.-source income 
(e.g., dividends from U.S. corporations). 
These agreements include income tax 
treaties, estate, gift, and generation- 
skipping transfer (GST) tax treaties, 
and tax information exchange agree- 
ments (TIEA’s). Because a taxpayer 
may in general utilize the provisions 
of a tax treaty in lieu of the Code and 
Treasury Regulations (the Regulations) 
only to the taxpayer’s benefit, a quali- 
fied foreign investor must determine 
which law applies to his or her own 
situation. No two U.S. tax treaties are 
exactly alike, and thus each agreement 
must be individually reviewed. This 
article discusses selected U.S. tax treaty- 
related issues likely to be encountered 
by practitioners representing foreign 
investors in the United States.3 


income Tax Treaties 

The provisions of an income tax 
treaty generally apply to residents or 
citizens of a treaty country. However, 
certain older U.S. treaties (e.g., the 
U.S.-Switzerland income tax treaty) 
do not define residence. Under these 
circumstances, the internal laws of the 
United States and the treaty country 
determine “residence” for treaty pur- 
poses. Residence in newer treaties (e.g., 
the U.S.-United Kingdom income tax 
treaty)® is generally defined through a 
series of tie-breaker tests if both the 


A careful review of 
applicable U.S. tax 
treaty provisions is 
essential in an 
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United States and the treaty country 
deem an individual to be a resident 
under their own internal laws. 

In recently issued final regulations, 
the Internal Revenue Service indicated 
that if an individual is deemed a dual 
income tax resident of both the United 
States and a treaty country, and the 
treaty in question contains a tie- 
breaker test, such individual may elect 
to compute the U.S. income tax liabil- 
ity and file a U.S. income tax return 
either as a nonresident alien (NRA) or 
a resident alien (RA) for U.S. income 
tax purposes.® However, the individual 
will be treated as an RA for all other 
U.S. income tax purposes.” For exam- 
ple, if the individual alone or together 
with other U.S. citizens or residents 
owns more than 50 percent of the stock 
of a foreign corporation, the corpora- 
tion may be a “controlled foreign corpo- 
ration” subject to various complex re- 


porting requirements,® and the indi- 
vidual may be subject to U.S. income 
tax on certain undistributed income of 
the foreign corporation.? By electing 
NRA status, any U.S. bank account 
interest earned by the individual which 
is not effectively connected with the 
conduct of a U.S. trade or business 
(ECI) is exempt from U.S. tax.!9 Be- 
cause foreign investors who hold U.S. 
green cards entitling them to perma- 
nent resident status are generally sub- 
ject to U.S. tax on their worldwide 
income,!! this treaty election may 
achieve a significant U.S. income tax 
savings. In addition, if proposed regu- 
lations become final, a dual resident 
individual not claiming treaty benefits 
as an NRA may be treated as an RA 
shareholder of a Subchapter S corpora- 
tion, while an individual making an 
election to be taxed as an NRA may 
only be so treated through satisfying 
certain conditions.!? Individuals wish- 
ing to take advantage of the NRA 
treaty election should be aware, how- 
ever, that their immigration residency 
status may subsequently be scruti- 
nized by the U.S. Immigration and 
Naturalization Service.!8 


U.S. Withholding Tax 

The United States generally imposes 
a gross 30 percent withholding tax on 
certain types of income (e.g., interest, 
dividends, and rents) which are not 
ECI.!4 All U.S. income tax treaties 
(other than the U.S.-Bermuda treaty, 
whose benefits are generally restricted 
to certain insurance companies) in- 
clude provisions, sometimes subject to 
certain restrictions, reducing or elimi- 
nating this U.S. withholding tax on one 
or more of these types of income. For 
example, patent royalties paid by a 
U.S. person to a Japanese licensor are 
subject to a reduced 10 percent U.S. 
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withholding tax so long as: 1) Any 
royalty payment to a “related person” 
is no greater than the amount that 
would have been received by an unre- 
lated person, and 2) the payee has no 
“permanent establishment” in the U.S. 
to which the property or rights giving 
rise to the royalty are effectively con- 
nected.!5 Each income tax treaty has 
different rules regarding these types 
of income. In addition, a treaty country 
payee must determine whether such 
income falls under the “business prof- 
its” article of the treaty in question in 
lieu of a provision applicable to a 
specific type of income, because signifi- 
cantly different U.S. tax results may 
occur.'6 Foreign recipients of U.S.- 
source income must provide the U.S. 
payor with IRS Form 1001 to be enti- 
tled to these treaty benefits.!7 


Branch Profits Tax 

A 30 percent U.S. branch profits tax 
(BPT) is imposed upon a foreign corpo- 
ration’s earnings and_ profits 
attributable to ECI, subject to various 
adjustments.!® Several income tax trea- 
ties provide for a U.S. withholding tax 
rate on dividends substantially less 
than the 30 percent BPT rate.!9 For 
example, U.S. corporations owned at 
least 10 percent by a French corpora- 
tion must normally withhold a five 
percent U.S. tax on dividends paid to 
the French corporation, and a French 
corporation doing business through a 
U.S. branch is subject to a five percent 
BPT.20 


Tax treaty BPT rate reduction bene- 
fits are limited to qualified residents 
of a treaty country. A “qualified resi- 
dent” for BPT purposes is a foreign 
corporation which is a resident under 
the treaty of the foreign treaty country 


and: 1) Is more than 50 percent owned, 
directly or indirectly, by persons who 
are U.S. citizens, RA’s, or residents of 
the treaty country; and 2) less than 50 
percent of its income is used, directly 
or indirectly, to meet liabilities to per- 
sons other than U.S. citizens, RA’s, or 
treaty country residents.?! 


Exchange of Information 

Every U.S. income tax treaty (except 
the soon-to-be replaced U.S.-U.S.S.R. 
treaty) provides for the exchange of 
tax-related information between treaty 
countries. The types of exchanges and 
related restrictions thereupon vary sub- 
stantially between treaties. In recent 
years, the IRS has increased its activi- 
ties in this area. For example, the IRS 
may supply to its treaty partners infor- 
mation such as that reported on IRS 
Forms 1042 (U.S. withholding tax) and 
5472 (certain transactions involving 
foreign and foreign-owned U.S. corpo- 
rations with related parties). A recent 
U.S. Supreme Court case, United States 
o. US. , BE 
1183 (1989), involved assistance pro- 
vided by the IRS to the Canadian tax 
authorities under the U.S.-Canada 
treaty. A foreign investor subject to 
having his or her name or activities 
reported to the IRS therefore has cause 
for concern that the related data may 
be transmitted to the foreign investor’s 
home country if the United States has 
either an income tax treaty or a tax 
information exchange agreement with 
such country. 


Saving Clause 

Most U.S. income tax treaties con- 
tain a specific “saving clause,” through 
which the United States reserves the 
right to tax its citizens (and sometimes 
U.S. corporations) under regular U.S. 
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law notwithstanding any contrary 
treaty provisions.?2 In addition, a num- 
ber of treaties specifically allow the 
United States to subject its former, 
expatriated citizens to U.S. income tax 
pursuant to the 10-year rule of Code 
§877.23 


Nondiscrimination 

Subject to various restrictions and 
exceptions, a treaty country’s residents, 
citizens, and entities generally may 
not be subjected to other or more bur- 
densome taxes on their U.S. income 
than are imposed upon U.S. persons.?4 
A treaty country foreign investor may 
indirectly take advantage of this rule 
by transferring U.S. real property in- 
terests (USRPI’s) owned directly or 
through a U.S. entity to a treaty coun- 
try corporation pursuant to a Code 
§897(i) election.25 In this manner, such 
foreign persons may avoid U.S. estate 
tax with respect to the USRPI’s with- 
out an immediate U.S. income tax cost. 
As an additional benefit of treaty non- 
discrimination provisions, green card 
holders who are nationals of a treaty 
country may, unlike other resident 
aliens, utilize the “bona fide resident” 
test to obtain the maximum $70,000 
Code §911 foreign-earned income ex- 
clusion.?6 


Treaty Shopping 

Congress, the U.S. courts, and the 
IRS have taken significant steps to 
prevent nonresidents of treaty coun- 
tries from utilizing the related advan- 
tageous income tax treaty provisions.2? 
Many treaties now include a specific 
“limitation on benefits” provision de- 
signed to prevent treaty-shopping.78 A 
recently signed protocol to the U.S.- 
Barbados treaty, once ratified by both 
governments, will amend its related 
article in effect to prevent non- 
Barbados foreign investors from utiliz- 
ing Barbados corporations for re- 
structuring U.S. real estate invest- 
ments through the Code §897(i) elec- 
tion. This amendment to the treaty 
will be effective as of January 1 after 
the year of ratification.29 The protocol 
would thus eliminate a major U.S. 
income tax and estate planning “es- 
cape route” through Barbados. 


Tax Information 
Exchange Agreements 
TIEA’s are an alternate and supple- 


: 


mental method of “swapping” tax- 
related information. The TIEA pro- 
gram resulted in part from U.S. eco- 
nomic pressure on the so-called Car- 
ibbean Basin Initiative (CBI) nations. 
The success of the TIEA program has 
caused it to become extended to certain 
non-CBI countries (e.g., Mexico). 


Gratuitous Transfer 
Tax Treaties 

Certain U.S. estate, gift, and GST 
tax treaties have residence tie-breaker 
tests similar to those found in USS. 
income tax treaties. Other treaties look 
to the internal law of each treaty 
country to define the domicile or citi- 
zenship relationship. The IRS has been 
successful in three cases in enforcing 
the U.S’ right to tax the worldwide 
estate of U.S. citizens domiciled in a 
treaty country.°° Four transfer tax trea- 
ties have provisions equivalent to the 
Code §2107 10-year expatriation rule 
for U.S. estate taxes.3! Other treaties 
which do not include such a specific 
provision may ultimately permit for- 
mer U.S. citizens to expatriate to the 
related treaty country and claim that 
they no longer possess U.S. citizenship 
status for treaty purposes wherever 
relevant. However, repudiating U.S. 
citizenship in this manner would be 
extremely aggressive and apparently 
as yet untested under an estate tax 
treaty or Code §2107. 


Planning Areas 

Three major areas of potential plan- 
ning under U.S. gratuitous transfer 
tax treaties are the property situs 
rules, the Code §2102(c)(3)(A) unified 
credit, and the estate tax marital de- 
duction. 

Most such treaties include provisions 
in connection with the situs of tangible 
and intangible property, and such pro- 
visions vary substantially between trea- 
ties. These treaties do not alter the 
general U.S. tax rule that U.S. real 
estate is a U.S.-situs asset subject to 
U.S. estate tax when owned by an NRA 
decedent.22, However, the stock of a 
U.S. corporation, which is similarly a 
U.S.-situs asset for U.S. estate tax 
purposes under U.S. law,*% is treated 
as a non-U.S. asset under certain trea- 
ties. The IRS confirmed this result in 
a private letter ruling involving the 
U.S.-Germany estate tax treaty.54 There- 
fore, a very aggressive qualifying for- 
eign investor could conceivably directly 


own the stock of a Florida corporation 
owning U.S. real estate without the 
foreign investor’s estate incurring a 
related U.S. estate tax, while avoiding 
the BPT which would have applied (if 
any) on the ECI earned from the U.S. 
real estate by a corporation formed in 


the investor’s home country. This ar- 
rangement could ultimately prove quite 
beneficial to qualified treaty country 
residents due to reduced U.S. taxes 
and annual administrative costs as a 
result of the elimination of the foreign 
corporate tier for certain U.S. real 


U.S. Tax Treaties in Force as of June 1, 1992 

Country Income __ Estate! Gift! GST TIEA 
Aruba Yes? No No No No 
Australia Yes Yes Yes No No 
Austria Yes Yes Yes Yes No 
Barbados Yes No No No Yes 
Belgium Yes No No No No 
Bermuda Yes No No No Yes 
Canada Yes No No No No 
China Yes No No No No 
Costa Rica No No No No Yes 
Cyprus Yes No No No No 
Denmark Yes Yes Yes Yes No 
Dominica No No No No Yes 
Dominican Republic No No No No Yes 
Egypt Yes No No No No 
Finland Yes Yes No No No 
France Yes Yes Yes Yes No 
Germany Yes Yes Yes Yes No 
Greece Yes Yes No No No 
Grenada No No No No Yes 
Honduras No No No No Yes 
Hungary Yes No No No No 
Iceland Yes No No No No 
India Yes No No No No 
Indonesia Yes No No No No 
Ireland Yes Yes No No No 
Italy Yes Yes No No No 
Jamaica Yes No No No Yes 
Japan Yes Yes Yes No No 
Korea Yes No No No No 
Luxembourg Yes No No No No 
Malta Yes No No No No 
Marshall Islands No No No No Yes 
Mexico No No No No Yes 
Morocco Yes No No No No 
Netherlands Yes Yes No No No 
Netherlands Antilles Yes? No No No No 
New Zealand Yes No No No No 
Norway Yes Yes No No No 
Pakistan Yes No No No No 
Philippines Yes No No No No 
Poland Yes No No No No 
Romania Yes No No No Ne 
St. Lucia No No No No Yes 
South Africa No Yes No No No 
Spain Yes No No No No 
Sweden Yes Yes Yes Yes No 
Switzerland Yes Yes No No No 
Trinidad and Tobago Yes No No No Yes 
Tunisia Yes No No No No 
USSR? Yes No No No No 
United Kingdom Yes Yes Yes Yes No 

1 Note—only Australia has a separate gift tax treaty. 

2 Art. VIII of treaty is only currently effective provision, with an uncertain scope. 

3 To be replaced by treaties with one or more of the successor countries. 
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estate investments. 

Unlike the estates of most aliens not 
domiciled in the United States, which 
are generally limited to a $13,000 credit 
against the U.S. estate tax,*® the es- 
tates of individuals domiciled in Aus- 
tralia, Finland, Greece, Italy, Japan, 
Norway, and Switzerland are allowed 
the $192,800 credit applicable to U.S. 
citizens and domiciliaries, multiplied 
by the proportion of the total gross 
estate situated in the United States.°6 
Practitioners should note, however, that 
by claiming the larger credit on the 
IRS Form 706NA estate tax return, the 
treaty country decedent’s estate must 
report its worldwide assets, which could 
ultimately greatly increase the chance 
of an IRS audit. 


Treaty-based Return Positions 

Any taxpayer who takes the position 
that a U.S. treaty overrules or other- 
wise modifies a U.S. internal revenue 
law must disclose such position on a 
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U.S. tax return, a statement to be filed 
with such tax return, or on a pre- 
scribed IRS form if no such tax return 
is required to be filed.3? Treas. Reg. 
§301.6114-1 provides a detailed expla- 
nation of these treaty-based return 
position filing requirements and the 
related exceptions along with a form 
for the statement to be attached to the 
tax return. Each separate failure to 
satisfy these filing requirements is sub- 
ject to a $1,000 penalty ($10,000 for 
Subchapter C corporations).38 


Conclusion 

This article provides by no means 
an exhaustive list of U.S. tax treaty- 
related issues. Any time that a foreign 
client seeks an attorney’s advice re- 
garding U.S. tax and estate planning 
matters, a careful review of any appli- 
cable U.S. tax treaty provisions must 
be an essential part of the attorney’s 
analysis.4 


1 See the chart entitled U.S. Tax Trea- 
ties in Force as of June 1, 1992. The U.S. 
Senate ratified in 1990, with reservations, 
the Multilateral Convention on Mutual As- 
sistance in Tax Matters promulgated by the 
Organization for Economic Cooperation and 
Development, but this convention is not yet 
effective. 

2 See I.R.C. §§894(b) and 7852(d) (1986), 
as amended. 

3 Tax treaties, of course, may be utilized 
by U.S. investors living in or receiving 
income from treaty-country sources. 

4 Income Tax Treaty Between Switzer- 
land and the United States (U.S.-Switzer- 
land income tax treaty). 

5 Convention Between the Government 
of the United States of America and the 
Government of the United Kingdom of Great 
Britain and Northern Ireland for the Avoid- 
ance of Double Taxation and the Prevention 
of Fiscal Evasion with Respect to Taxes on 
Income and Capital Gains (U.S.-United King- 
dom income tax treaty), Art. 4—Fiscal Resi- 
dence. 

6 Treas. Reg. §301.7701(b)-7(a)(1). 

7 Treas. Reg. §301.7701(b)-7(a)(3). 

8 LR.C. §957(a). 

LR.C. §951(a)(1). 

10 See I.R.C. §871(i)(2)(A). 

11 See I.R.C. §7701(b)(1)(A)(i) 
§7701(b)(6). 

12 See Prop. Reg. §301.7701(b)-7(a)(4). 

13 See Treas. Reg. §301.7701(b)-7(b). 

14 See I.R.C. §871(a)(1). 

15 Convention Between the United States 
of America and Japan for the Avoidance of 
Double Taxation and the Prevention of 
Fiscal Evasion with Respect to Taxes on 
Income (U.S.-Japan income tax treaty), Art. 
14—Royalties. 

16 U.S.-United Kingdom income tax 


and 
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treaty, Art. 7—Business Profits. 

17 Cf. Casanova Company, 87 T.C. 214 
(1986), acg., 1990-2 C.B. 1. and Casa de la 
Jolla Park, Inc., 94 T.C. 384 (1990). 

18 See I.R.C. §884(a) and (b). 

19 See Notice 89-73, 1989-1 C.B. 739. 

20 Convention Between the United States 
of America and the French Republic with 
Respect to Taxes on Income and Property 
(U.S.-France income tax treaty), Art. 9— 
Dividends, and Art. 13—Branch Profits. 

21 T.R.C. §884(e)(4)(A). 

22 See, e.g., U.S.-United Kingdom income 
tax treaty, Art. 1—Personal Scope. 

23 U.S.-France income tax treaty, Art. 
22—General Rules of Taxation, and cf. Tedd 
Crow, 85 T.C. 376 (1985), which held that 
the U.S. could not apply these rules under 
the former U.S.-Canada income tax treaty. 

24 Convention Between Barbados and the 
United States of America for the Avoidance 
of Double Taxation and the Prevention of 
Fiscal Evasion with Respect to Taxes on 
Income (U.S.-Barbados income tax treaty), 
Art. 24—Nondiscrimination. 

25 This election causes the foreign corpo- 
ration to be treated as a domestic corpora- 
tion for purposes of I.R.C. §§897, 1445, and 
6039C. 

26 See I.R.C. §911(d)(1)(A) and Rev. Rul. 
91-58, 1991-44 IRB. 4. 

27 See, e.g., Rev. Rul. 84-152, 1984-2 C.B. 
381, and Aiken Industries, Inc., 56 T.C. 925 
(1971), acq., 1972-2 C.B. 1. 

28 See, e.g., U.S.-Barbados income tax 
treaty, Art. 22—Limitation on Benefits. 

29 Protocol Amending the Convention Be- 
tween Barbados and the United States of 
America for the Avoidance of Double Taxa- 
tion and the Prevention of Fiscal Evasion 
with Respect to Taxes on Income Signed on 
December 31, 1984, Aris. VII and VIII(2)(b). 

30 See Estate of Efthimios D. Vriniotis, 
79 T.C. 298 (1982), (U.S.-Greece estate tax 
treaty); Norstar Bank of Upstate New York 
v. United States, 86-2 USTC 113,697 
(N.D.N.Y.) (U.S.-France estate tax treaty); 
and Estate of Irving A. Taylor, 56 T.C.M. 
1498 (1989). 

31 See, e.g., Convention Between the 
United States of America and the Republic 
of Austria for the Avoidance of Double 
Taxation and the Prevention of Fiscal Eva- 
sion with Respect to Taxes on Estates, 
Inheritances, Gifts, and Generation- 
Skipping Transfers (U.S.-Austria estate tax 
treaty), Art. 9—Methods for Elimination of 
Double Taxation. 

32 See Treas. Reg. §20.2104-1(a)(1). 

33 See I.R.C. §2104(a). 

34 See Priv. Ltr. Rul. 9128001 (June 11, 
1990). 

35 See I.R.C. §2102(c)(1). 

36 See I.R.C. §2102(c)(3)(A) and Rev. Rul. 
90-101, 1990-2 C.B. 315. Before the enact- 
ment of this statute, the IRS had held to 
the contrary in Rev. Rul. 81-303, 1981-2 
C.B. 255 and Priv. Ltr. Rul. 8137015, but 
this position was rejected in Estate of 
Burghardt, 80 T.C. 705 (1983), and Mudry 
v. U.S., 86-2 USTC 113,706 (Ct. Cl.). See 
also Arnaud v. U.S., 90-1 USTC 160,006 
(9th Cir. 1990). 

37 See I.R.C. §6114. 

38 See I.R.C. §6712(a). 


PUBLIC UTILITIES 


It’s Time to Revisit 


ongress enacted the Public 
Utility Regulatory Policies 
Act of 1978 (PURPA)! in 
part to permit qualifying 
cogeneration? and small power produc- 
tion facilities to operate free from fed- 
eral regulation under the Public Utility 
Holding Company Act of 1935? and the 
Federal Power Act. What PURPA did 
not address was the issue whether the 
sale, at retail, of cogenerated steam or 
electricity should be regulated by state 
utility regulatory agencies. In the State 
of Florida, the issue was confronted by 
the Florida Public Service Commission 
(PSC) in the case of In re: Petition of 
PW Ventures, Inc. for Declaratory State- 
ment in Palm Beach County, Docket 
No. 870466-EU, aff'd by the Supreme 
Court of Florida at PW Ventures, Inc. 
v. Nichols, 533 So.2d 281 (1988). 
In PW Ventures, the PSC held that 
a partnership intending to develop, 
finance, construct, and operate a cogen- 
eration facility that would supply elec- 
tricity on-site to its industrial host is a 
“public utility” under Florida law. In 
reaching that conclusion, the PSC found 
that even the sale of electricity to one 
or two entities constitutes supplying 
electricity “to or for the public” under 
F.S. §366.02. This issue has emerged 
once again with regard to certain busi- 
ness transactions between Monsanto 
Company and several of its suppliers 
which have been made the subject of a 
declaratory ruling proceeding recently 
brought before the PSC by Gulf Power 
Company.® 
In each case, the private supply of 
electricity from a cogeneration facility 
has been objected to by a utility in an 
effort to guard its monopoly and fran- 
chise. Florida’s utility regulators have 
supported the utilities’ efforts to thwart 
such arrangements, theorizing if cogen- 
erators are permitted to supply elec- 


PW Ventures, Inc. 
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tricity to third parties, who would 
otherwise be served by the local utility, 
electric revenues would be reduced, 
thus leaving the utility’s remaining 
ratepayers to assume the burden of 
paying for the utility’s embedded ca- 
pacity and other fixed costs. 

PW Ventures, Inc. (PW) was a corpo- 
ration formed by FPL Energy Services, 
Inc. (a wholly owned subsidiary of FPL 
Group, Inc., the parent company of 
Florida Power & Light Company) and 
Impell Corporation (a wholly owned 
subsidiary of Combustion Engineering, 
Inc.). PW planned to develop a cogener- 
ation facility at Pratt & Whitney’s 
industrial site in Palm Beach County. 
At this site, in addition to Pratt & 
Whitney (a United Technologies Corpo- 
ration subsidiary), were other subsidi- 
aries of United Technologies as well as 
an independent credit union serving 
the employees of these various United 


Technologies companies. PW proposed 
construction of a cogeneration facility 
that would satisfy most, but not all, of 
the demand for electric energy at the 
site. Since there would be a continued 
need for supplemental power from FPL, 
interconnection with the utility of the 
cogeneration facility would be required. 
Under rules promulgated by the Fed- 
eral Energy Regulatory Commission 
implementing PURPA, electric utilities 
are required to interconnect with, and 
supply standby and backup electricity 
to qualifying cogeneration and small 
power facilities. If excess electricity 
would be generated by PW, it would 
be sold to FPL under a PSC-approved 
tariff requiring FPL to purchase “as- 
available” electric energy from cogener- 
ation facilities. 

PW intended to finance the cost of 
constructing the cogeneration facility 
without resort to the credit of Pratt & 
Whitney. Therefore, Pratt & Whitney 
did not intend to purchase or lease the 
cogeneration facility from PW, desiring 
instead to enter into a long-term en- 
ergy supply agreement requiring Pratt 
& Whitney to guarantee a minimum 
level of purchases of electricity. This 
contract would support the financing 
of the cogeneration facility by PW with- 
out Pratt & Whitney assuming a 
liability that would be reflected on its 
balance sheet. Such “take-or-pay” con- 
tracts have formed the basis for many 
third-party owned and operated cogen- 
eration facilities throughout the United 
States. 

PW and its equity and debt providers 
required assurances that PW was not 
a “public utility” under Florida law. 
PW filed its petition for a declaratory 
ruling requesting an order declaring 
that it was not a public utility. The PSC 
declined to grant the relief requested. 
As stated by the PSC: 
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: 


PW Ventures makes two arguments in 
support of its request. First, it contends that 
the statutory definition of a public utility 
includes a requirement that electricity be 
supplied to the public and, since it would 
be serving only Pratt & Whitney, it would 
not be serving the public and, therefore, 
would not be a public utility. Second, PW 
Ventures asserts that the proposed sale of 
electricity should be viewed as merely one 
aspect of a complex contractual relationship 
between the parties and that this broader 
relationship distinguishes it from the tradi- 
tional utility-customer relationship and any 
need for the statutory protection afforded 
the latter. 


Under F.S. §366.02, a “public utility” 
is defined as “every person, corpora- 
tion, partnership, association, or other 
legal entity . . . supplying electricity 
or gas . . . to or for the public within 
this state... .” Exempted from the 
statute are municipal utilities and elec- 
tric cooperatives. In Florida there are 
five electric utilities that are subject 
to the jurisdiction of the PSC: Florida 
Power & Light Company, Florida Power 
Corporation, Tampa Electric Company, 
Florida Public Utilities, and Gulf Power 
Company. These are all private corpo- 
rations (or subsidiaries of private hold- 
ing companies) owned by shareholders. 
They are not “public” as opposed to 
“private” entities, notwithstanding their 
statutory designation as “public utili- 
ties.” In essence, public utilities are 
private monopolies serving areas of the 
state where they are franchised. With 
the franchise comes an obligation to 
serve all potential users within their 
service territory under a regulated rate 
structure. 

Prior to the enactment of PURPA, 
the utilities’ monopoly extended to the 


generation, transmission, and distribu- 
tion of electricity. Since PURPA be- 
came law, electric utilities have 
experienced competition, for the first 
time, from other private and nonregu- 
lated generators of electricity. When 
an industrial, institutional, or commer- 
cial customer desires to acquire, pay for 
(through purchase or lease), and install 
its own cogeneration system, the local 
electric utility is required to intercon- 
nect, provide standby service and, when 
necessary, supply backup or supple- 
mental power. In such a case, the 
utility may lose revenues from the sale 
of electricity but earn back some reve- 
nues from the sale of standby service 
and power. Neither the utility nor its 
ratepayers could make an issue about 
having to theoretically bear the burden 
of the utility’s fixed costs because of the 
loss of net revenue from the cogenera- 


| tor. However, if the industrial host does 


not own or lease the equipment and 
assume the risks associated with the 
production of the electricity, a totally 
different result occurs. In either case, 
the cogeneration equipment is installed, 
and the utility’s sale to its customer is 
reduced. However, where a third party 
is involved, Florida’s interpretation of 
its public utility laws effectively bars 
the industrial host from choosing co- 
generation as an alternative to the 
utility supply of electricity. According 
to the PSC decision in PW Ventures, 


The regulatory scheme the Commission im- 
plemented for cogeneration and small power 
production was premised on our belief that 
cogenerators were not permitted to engage 
in unregulated retail sales (See Docket No. 
820406-EU, Order No. 12634). Then, In re: 
Petition of Monsanto Company for a De- 
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claratory Statement Concerning the Lease 
Financing of a Cogeneration Facility, Docket 
No. 860275-EU, we held that no sale of 
electricity occurred, and, therefore, Commis- 
sion jurisdiction did not attach when a 
cogenerator entered into a conventional lease 
financing arrangement for the construction 
of its cogeneration facility, where the cogen- 
erator retained all of the risks of production 
associated with the facility. 


The Florida Supreme Court, noting 
the well-established principle that the 
courts should give great weight to the 
interpretation of a statute by an ad- 
ministrative agency charged with the 
enforcement of the statute, agreed that 
the phrase in F.S. §366.02, “to or for 
the public,” could indeed be applied to 
only one or two entities. In his dis- 
senting opinion, Chief Justice McDonald 
suggested that Florida rules of statu- 
tory construction require the phrase “to 
or for the public” to be given either its 
plain and ordinary meaning or, if it is 
a legal term of art, its legal meaning. 
Under either test, stated the chief 
justice, a sale to a single industrial 
host in the circumstances of this case 
is not a sale “to the public.” It is 
interesting to note that prior to the 
enactment of PURPA, the PSC’s inter- 
pretation of F.S. §366.02 was consis- 
tent with that suggested by the chief 
justice. In the PSC order entered in the 
matter of In re Sale of Electricity to Be 
Resold, Order No. 4874, Docket No. 
69319-EU, the PSC authorized a land- 
lord to resell electricity to his tenants. 
This order was subsequently overruled 
by the adoption of a regulation (see 
Florida Administrative Rule 25-6.049) 
that prohibits the unauthorized resale 
of electricity in buildings constructed 
subsequent to 1981. Where authorized, 
the rule mandates that the electricity 
be resold at the supplier’s actual cost. 
See also Florida Public Service Com’n 
v. Bryson, 569 So.2d. 1253 (Fla. 1990). 

When drafting Order No. 4874, the 
PSC cited with approval a Wisconsin. 
case, Cawker v. Meyer, 133 N.W. 157, 
wherein the highest court of that state 
held that the owner of an office and 
manufacturing building who sold three 
of its neighbors surplus heat, light, and 
power was not a public utility. In that 
case, the court stated: 


It is very difficult, if not impossible, to frame 
a definition for the word “public” that is 
simpler or clearer than the word itself. The 
Century Dictionary defines it as: “Of or 
belonging to the people at large; relating to 
or affecting the whole people of a state, 
nation or community; not limited or re- 


q 


stricted to any particular class of the com- 
munity.” The New International defines it 
as: “Of or pertaining to the people; relating 
to or affecting a nation, state or community 
at large.” The tenants of a landlord are not 
the public; neither are a few of his neighbors 
or a few isolated individuals with whom he 
may choose to deal, though they are a part 
of the public. The word “public” must be 
construed to mean more than a limited class 
defined by the relation of landlord and 
tenant, or by nearness of location, as neigh- 
bors, or more than a few who, by reason of 
any peculiar relation to the owner of the 
plant, can be served by him. 


The Supreme Court characterized 
the PSC interpretation as being consis- 
tent with the legislative scheme of F.S. 
Ch. 366, which contemplates the grant- 
ing of monopolies, in the public inter- 
est, to electric utilities and directs the 
PSC to avoid “uneconomic duplication 
of generation, transmission, and distri- 
bution facilities.” The court suggested 
that: 


What PW Ventures proposes is to go into 
an area served by a utility and take one of 
its major customers. Under PW Ventures’ 
interpretation, other ventures could enter 
into similar contracts with other high use 
industrial complexes on a one-to-one basis 
and drastically change the regulatory scheme 


in this state. The effect of this practice 
would be that revenue that otherwise would 
have gone to the regulated utilities which 
serve the affected areas would be diverted 
to unregulated producers. This revenue 
would have to be made up by the remaining 
customers of the regulated utilities since the 
fixed costs of the reguiated systems would 
not have been reduced.® 


A similar argument was articulated 
by a public utility in the New Jersey 
case of IMO the Petition of South Jersey 
Gas Company Against SunOlin Chemi- 
cal Company, 226 N.J. Super. 327 (A.D. 
1988), aff'd, 116 N.J. 251 (1989). The 
transaction involved was the sale of 
methane-rich gas harvested by Sun- 
Olin Chemical Company (SunOlin) as 
a by-product of its chemical processes. 
SunOlin intended to distribute the gas 
to a B.F. Goodrich chemical facility. 
Goodrich, assured by a long-term sup- 
ply of cheaper fuel, would discontinue 
its purchase of “firm” service from the 
local gas company. The petitioner was 
successful in its attempt to restrain the 
sale on the basis that it triggered 
public utility jurisdiction under New 
Jersey law. 

The relevant statutory language in 
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which found the transaction to affect 
the “public interest” thus satisfying the 
“public use” test. 

The traditional role of public utility 
regulators is to ensure that franchised 
monopolies provide utility services and 
products at just and reasonable rates. 
Although it is true that public policy 
should discourage the duplication of 
utility infrastructure, legislators and 
utility regulators should examine 
whether this policy serves to discour- 
age technological advances which may 
benefit society as well as the utility 
customer. This dilemma has been con- 
fronted by those seeking to encourage 
energy conservation through energy- 
efficient cogeneration as well as de- 
mand reduction or other conservation 
technologies. In each case, a utility 
customer is seeking to reduce its en- 
ergy use and cost. Every industrial and 
commercial facility, using large 
amounts of electricity may, at one time 
or another, seek to save energy or 
produce its own energy at greatly re- 
duced costs. Unfortunately, producing 
one’s own thermal or electrical energy 
involves substantial capital cost and 
many corporate managers are reluc- 
tant to expend scarce capital or assume 
debt to do so. When confronted with a 
choice between investment in produc- 
tion equipment or energy savings equip- 
ment, the decision, more often than 
not, is to invest capital resources on 
production rather than conservation. 
The transaction contemplated between 
PW and Pratt & Whitney would have 
resulted in the installation of an energy- 
efficient cogeneration system upon Pratt 
& Whitney’s industrial facilities with- 
out it assuming a balance sheet liabil- 
ity. As stated above, if PW Ventures 
had chosen to lease the system, the 
transaction would have been nonjuris- 
dictional under Florida law. By choos- 
ing a financing structure that would 
keep the costs of installation off its 
customer’s balance sheet, PW was 
deemed a “public utility.” Pratt & Whit- 
ney was thus denied the ability to 
reduce its energy costs, forcing it to 
continue to purchase more expensive 
power from FPL. 

In a state such as Florida, where 
electricity is the primary source of 
energy for climate control as well as 
lighting, policymakers may wish to 
reconsider whether the public service 
law should be amended to accommo- 
date more on-site cogeneration. The 
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In a state such as 
Florida, 
policymakers may 
wish to reconsider 
whether the public 
service law should 
be amended to 
accommodate more 
on-site cogeneration 


PSC and the Supreme Court felt com- 
pelled to reach the conclusion they did 
based upon their interpretation of 
§366.02. Although both the regulatory 
agency and the Supreme Court consid- 
ered the issues raised by PW Ventures 
to be best resolved through legislation 
rather than by the courts, no legislative 
remedy has been forthcoming and the 
PSC continues to be confronted by this 
issue. 

In the Monsanto case, Gulf Power 
Company (Gulf) has recently filed a 
petition seeking a declaratory ruling 
from the PSC that certain business 
arrangements between Monsanto Com- 
pany and several of its suppliers are 
jurisdictional. Monsanto operates a co- 
generation facility at its Pensacola chemi- 
cal complex and has entered into con- 
tractual relationships with industrial 
customers of Gulf, characterized in the 
utility’s petition as “barter” arrange- 
ments. Basically, the contracts between 
Monsanto and these companies involve 
the supply of “utilities,” including elec- 
tricity, to these suppliers of compressed 
gas and nitrogen required by Monsanto 
in its process. Gulf seeks to have Mon- 
santo deemed a “public utility” citing 
as precedent the PW Ventures case, 
among others, as well as Gulf’s tariff 
which it claims has the force and effect 
of law. 

On-site cogeneration, where it is tech- 
nically feasible, provides benefits not 
only to the industrial host but to society 
as well. The industrial host of a cogen- 
eration facility can utilize thermal en- 
ergy for process as well as for space 
heating and cooling. Given an adequate 
and reliable source of steam, an indus- 


trial or institutional facility may replace 
cooling equipment run by electricity 
with equipment that utilizes steam. 
An institution that first explores oppor- 
tunities to install conservation 
improvements, such as insulation, effi- 
cient lighting, variable-speed fans, and 
more efficient motors on electric- 
powered equipment, and then installs 
cogeneration, will a) reduce its energy 
needs, b) lower its demand for power 
during peak hours, and c) reduce the 
utility’s need to build additional base 
load or peaking generating capacity. 
Conservation and on-site cogeneration 
also reduces the need to purchase power 
from new nonutility providers, some of 
which must be transmitted from north- 
ern Florida, Georgia, and other states 
via high voltage transmission facili- 
ties.” 

If conservation or cogeneration im- 
provements are installed by third 
parties, without the need for the expen- 
diture of capital resources by a host 
facility, net energy costs are reduced 
without tying up funds that could be 
used for business-related expansion, 
processing equipment, and working capi- 
tal. The economic benefits that will 
result must be considered in an effort 
to balance the competing interests that 
are affected by the reduction of utility 
revenues, if any, and the effect of such 
reduction on the utility’s ratepayers. 
Furthermore, a thriving industry of 
third-party conservation and cogenera- 
tion developers would emerge which 
itself may have a positive effect on the 
economy of the state. Absent the regu- 
latory constraints imposed by the PW 
Ventures doctrine, these third-party 
developers would utilize their engi- 
neering, technological, and financial 
skills to promote and market energy 
conservation and cogeneration. In most 
cases the industrial host may not itself 
have the requisite skills to implement 
such programs. 

On-site cogeneration has been con- 
sidered, in and of itself, as a conserva- 
tion resource when combined with other 
technologies such as thermal storage 
and absorption chilling. Such applica- 
tions reduce peak demand by either 
producing cooling during off-peak hours 
(thermal storage) or reducing on-peak 
demand by self-generating electricity 
during peak hours of the day. 

The Florida Electric Power Plant 
Siting Act, F.S. §403.501, et seq., (the 
act) prohibits the construction of any 


new electrical power plant after Octo- 
ber 1, 1973, without first obtaining 
certification in the manner provided in 
the act (F.S. §403.506). Electrical power 
plants or steam-generating plants of 
less than 75 MW in capacity are ex- 
empt. 

An “electrical power plant” is defined 

as: 
[A]ny steam .. . generating facility using 
any process or fuel, and includes associated 
facilities which directly support the con- 
struction and operation of the electrical 
power plant and those associated transmis- 
sion lines which connect the electrical power 
plant to an existing transmission network 
or rights-of-way to which the applicant 
intends to connect, except that this term 
does not include any steam. . . generating 
facility of less than 75 megawatts in ca- 
pacity unless the applicant for such a facil- 
ity elects to apply for certification under this 
Act. 

An “applicant” is defined as any 
electric utility which applies for certifi- 
cation pursuant to the provisions of the 
act and an “electric utility” is defined 
as “cities and towns, counties, public 
utility districts, regulated electric com- 
panies, electric cooperatives, and joint 
operating agencies, or combinations 
thereof, engaged in, or authorized to 
engage in, the business of generating, 
transmitting, or distributing electric 
energy.” 

The statute requires an applicant to 
apply to the Department of Environ- 
mental Regulation (DER) for certifica- 
tion, however, a number of affected 
state agencies are required to prepare 
reports regarding the application. One 
of these agencies is the PSC which has 
been mandated the agency with sole 
responsibility to determine the need for 
the proposed facility (F.S. §403.519). 
The statute requires the PSC to begin 
a proceeding at the request of the 
applicant or on the PSC’s own motion 
to determine the need for the electrical 
power plant, and is deemed the sole 
forum for the determination of the 
matter. Need for the facility may not 
be raised before any other agency. 

In making its determination, the 
commission is required to take into 
account the need for electric system 
reliability and integrity, the need for 
adequate electricity at a reasonable 
cost, and whether the proposed plant 
is the most cost-effective alternative 
available. The commission is also re- 
quired to consider the conservation 
measures taken by or reasonably avail- 
able to the applicant which might miti- 


gate the need for the proposed plant 
and other matters within its jurisdiction 
which it deems relevant. 

In planning to meet new demand for 
electricity, electric utilities undergo 
what is called “least-cost planning,” 
otherwise known as “integrated re- 
source planning.” Least-cost planning 
is the balancing of supply-side and 
demand-side options available to elec- 
tric utilities.8 Florida’s utilities are 
planning for the continued growth of 
demand for electricity. Each of Flor- 
ida’s utilities is planning capacity addi- 
tions to meet this growing demand. 
Since on-site cogeneration reduces util- 
ity demand for additional electric gen- 
erating capacity, the existence of the 
regulatory barrier identified in the PW 
Ventures case has impeded the develop- 
ment of self-generating options in this 
state. 

In determining the need for a new 
power plant, the act requires the PSC, 
among other things, to determine vi- 
able nongenerating alternatives and 
the extent to which the utility has 
implemented a conservation strategy. 
Opportunities for on-site cogeneration 
may be considered a hybrid between 
conservation and a nonutility generat- 
ing option. 

The virtual absence of on-site cogen- 
eration in Florida is the direct conse- 
quence of the policy articulated in PW 
Ventures. This policy, that effectively 
bars opportunities to engage third par- 
ties to finance and install cogeneration 
facilities, has suppressed the growth 
of self-generating opportunities. 


Conclusion 

The energy conservation policies that 
led to the enactment of PURPA are still 
relevant. Since F.S. §366.02 has been 
interpreted by the PSC and the courts 
to impose regulatory jurisdiction upon 
a third-party cogenerator, the legisla- 
ture should consider enactment of an 
amendment to exempt on-site cogener- 
ation. Once this barrier is removed, a 
market for third-party cogeneration will 
emerge in the state, offering a self- 
generating alternative to business, in- 
dustry, and institutional utility cus- 
tomers. 

Cogeneration may offer significant 
opportunities for the utilities as well 
as their ratepayers to the extent on-site 
generation reduces the need for future 
capacity additions and new transmis- 
sion facilities. Cogeneration may 


represent an untapped conservation 
resource that could flourish if the state 
is willing to revisit PW Ventures and 
study the consequences of lifting the 
regulatory barrier to third-party fi- 
nancing. 71 


116 U.S.C. §8249-3 

2 Cogeneration is the sequential produc- 
tion of steam and electricity from a single 
fuel force. Its higher efficiency results from 
the recapture and use of waste heat from a 
prime mover such as a reciprocating engine 
or turbine that would ordinarily be ex- 
hausted. See also 18 C.F.R. §292.201, et seq. 

315 U.S.C. §79, et seq. 

416 U.S.C. §791a, et seq. 

5In re: Petition of Gulf Power Company, 
Docket No. F-920198-EU for a declaratory 
statement concerning arrangements by Mon- 
santo Company to provide electric utility 
service to other entities operating their own 
facilities at Monsanto’s Pensacola Chemical 
complex. 

6 In re: Petition of PW Ventures, Inc. for 
Declaratory Statement in Palm Beach 
County, 533 So.2d 281, at 283 (1988). 

7 Proposed rule changes to §25-17.001 to 
§25-17.007, F.A.C. presently being consid- 
ered by the PSC, include language that 
would require electric utilities to “aggres- 
sively integrate nontraditional sources of 
power generation including cogenerators 
with high thermal efficiency into the various 
utility service areas to the extent cost 
effective, and to facilitate location of poten- 
tial cogenerators near utility load centers.” 

8For a thorough analysis of least-cost 
planning, see Key Issues in Least-Cost Plan- 
ning, Working Paper #10, National Economic 
Research Associates, Inc., August 1991 (K. 
Anderson ed.). 
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LOCAL GOVERNMENT LAW 


Land Use Disclosure Ordinances: 
How Much Does The Public 


ince the beginning of time, 

man has had an inherent 

suspicion of the motives of 

public officials. Nowhere 
does this suspicion become more acute 
than in the area of land use regulations 
as the legislative line-drawing of zon- 
ing districts appears to benefit one 
neighbor over another based on rela- 
tively subjective distinctions relating 
to sound land use planning. 

Despite comprehensive conflict of in- 
terest and “Government in the Sun- 
shine” laws regulating officials, there 
has been a recent effort, in many 
communities, to increase public knowl- 
edge as to the beneficiaries of zoning 
decisions. Several local governments 
have adopted or considered regulations 
requiring the disclosure of all persons 
who have any interest in the property 
being rezoned or receiving a new land 
use classification, hereinafter referred 
to generally as “disclosure ordinances.”! 
Currently, most city and county land 
use applications only require an officer 
in the case of a corporation, a general 
partner in the case of a partnership, 
or a trustee in the case of a land trust 
to complete and sign an application for 
rezoning. 


Basic Questions and Purposes 
The consideration of a disclosure 
ordinance raises several policy 
questions which affect legal review. 
Some of those questions are as follows: 
¢ Should disclosure of property inter- 
ests in an item go beyond rezoning 
applications? Should they apply to 
comprehensive plan changes, special 
exception permits, or special permit 
questions? What types of interests 
should be disclosed? 
* Should county officials or employees 
be required to disclose their interests? 
Should all persons with an interest be 


Need To Know? 


The most 
consistently 
discussed purpose 
for a disclosure 
ordinance is that the 
public should know 
who “benefits” from 
a government action 


by Mark P. Barnebey 


disclosed? Should minor shareholders 
in large corporations be treated differ- 
ently than major shareholders in that 
corporation? Should limited partners 
be treated differently than general part- 
ners in the same partnership? 

¢ If there is an interest in knowing 
who “benefits” from the government’s 
decision, should other persons or or- 
ganizations who have an interest in 
the ultimate outcome be required to 
disclose all of their owners or mem- 
bers? Should anyone be exempt? 

The most consistently discussed pur- 
pose for this type of ordinance is that 
the public should know who “benefits” 
from a rezoning or other government 
action. Ownership by a public official 
of property being rezoned by a board 
upon which that person sits should be 
disclosed. However, conflict of interest 
laws contained in F.S. §112.3143 (1989) 
would require disclosure of the interest 
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prior to an action being taken by the 
official involved and would prohibit 
that official taking part in a vote. 

There also is a significant public 
interest when the public employee has 
financial interest in projects which he 
or she is reviewing or approving. To 
some extent, this information must be 
provided under F.S. Ch. 112, but the 
provisions are not nearly as clear as 
to public employees as they are to 
voting board or council members. 

Disclosure of interests of private per- 
sons appears to be directed primarily 
to indirect “benefits” from those per- 
sons as they relate to a public official, 
through campaign contributions or 
other support. If disclosure of interests 
of private persons financially involved 
in a project is considered, then serious 
consideration should be given to simi- 
lar disclosure for others who support 
or oppose that project, since the objec- 
tives of such disclosure would be simi- 
lar in both cases: Who “benefits” from 
the action of the local government and 
who may have political influence over 
the decisionmaker. However, such a 
system has not been employed by any 
known community and such disclosure 
increases the number of legal and prac- 
tical issues relating to due process, 
freedom of association, freedom of 
speech, and the right to privacy. 

In analyzing the extent of disclosure, 
one should examine the ultimate focus 
of the proposed ordinance. A summary 
of some of the types of disclosures and 
issues which should be considered are 
included in the chart at the end of this 
article. Additionally, the chart pro- 
vides the nature of the existing laws 
which relate to the proposal, the na- 
ture of the proposed possible disclosure 
requirement options, and the legal con- 
siderations to be taken into account if 
a local government is seriously contem- 


plating a particular option. 

The vast majority of the goals for a 
disclosure ordinance are currently ad- 
dressed by state law, or would be better 
addressed through changes to legisla- 
tion at the state level rather than local 
ordinance. A disclosure ordinance 
largely provides an additional means 
of regulation on top of existing laws. 
The possible exception is that state 
laws regarding public employees and 
conflicts of interest have been addressed 
in a very general fashion under F-.S. 
Ch. 112, and more specific disclosure 
requirements may be appropriate 
through an ordinance. Alternatively, 
they could be addressed through the 
government’s personnel policy. 

The other major area of questions 
regards what items should be subject 
to the disclosure ordinance. For ex- 
ample, future land use maps, which 
provide for anticipated development 
patterns for a long-range period (often 
20 years), are comparable to zoning 
regulations which provide for land use 
patterns based on current conditions. 
The considerations in determining map 
lines are similar and if a disclosure 
ordinance is appropriate for zoning, 
then it is probably appropriate for 
future land use map designations, as 
well. 


Existing Local 
Government Ordinances 

Several communities have adopted 
disclosure ordinances with differences 
depending upon the focus of the disclo- 
sure and the degree to which informa- 
tion is considered useful. For example, 
Dade County began requiring disclo- 
sure forms for corporations, trusts, part- 
nerships, and contract purchases in 
1989.2 The forms are not necessary if 
the company’s interests are sold on a 
national securities market. The com- 
pleted forms are provided to the Board 
of County Commissioners and included 
in agenda packets. The county subse- 
quently began exempting ownership 
interests which are held in limited 
partnerships consisting of more than 
5,000 interests and for all corporations, 
trusts, or partnerships where the per- 
son holds no more than five percent of 
interest.3 

In 1990, a Lee County ordinance was 
adopted by which forms require disclo- 
sure similar to those of Dade County.* 
Unlike the Dade County law, there 
also is an exemption for county- 


Personal benefits 
from land use 
decisions generally 
are irrelevant to a 
local government's 
actions regarding 
those decisions 


initiated rezones. Manatee County pat- 
terned its regulations after the Lee 
County requirements.® 

The City of Miami has adopted a 
disclosure ordinance which requires 
only the disclosure of all city officials 
and employees with a “direct or indi- 
rect” interest in an application with 
respect to any real property.® 

The Dade County ordinance was the 
indirect result from a perceived conflict 
of interest involving the rezoning of 
property with ownership ties to the 
county manager. The Lee and Manatee 
county ordinances were instituted at 
the request of residents, but there were 
no accusations of possible undue influ- 
ence as occurred in Dade County. There 
have been no challenges to any of the 
disclosure ordinances as of this date. 


Similar State Laws 

F.S. §286.33, which was enacted in 
1977, requires that any partnership, 
limited partnership, corporation, trust, 
or any other form of representative 
capacity, disclose the name and ad- 
dress of every person having a benefi- 
cial interest in the real property when 
conveying real property to a public 
agency. Further, F.S. §49.119 requires 
an applicant for a construction license, 
if it is a partnership, to disclose the 
name of its partners and if it is a 
corporation, to disclose the name of 
each shareholder who is also an officer 
or director. There have been no re- 
ported challenges to these statutes since 
they were enacted. 


Legal Considerations 
Due Process and Relevance 

Personal benefits from land use deci- 
sions generally are irrelevant to a local 
government’s actions regarding those 
decisions. Approvals run with the land 
and the governing body has no ability 
to control the ultimate owner or devel- 
opment of a project. Further, the names 
of those persons who are in support or 
opposition of a request are also irrele- 
vant except, perhaps, where such per- 
sons can provide additional land use 
expertise upon which the local govern- 
ing board can reasonably rely in mak- 
ing its ultimate decision. 

Making a land use decision based 
upon the popularity (or unpopularity) 
of an applicant or other interested 
parties, rather than the land use crite- 
ria provided by the ordinance, is a 
basis for overturning that decision.” 

With the adoption of a disclosure 
ordinance, there may be allegations 
that a decision was based on inappro- 
priate criteria which would violate one’s 
Fifth and 14th Amendment due pro- 
cess rights, even if the decision was 
supported by competent evidence. 
Constitutional Right to Privacy 

Although corporations and partner- 
ships do not, per se, have a right to 
privacy, the individuals holding an 
interest in a corporation, partnership, 
or trust do have such a right which 
right should be considered. In the adult 
entertainment licensing case of Acorn 
Investments, Inc. v. City of Seattle,’ 887 
F.2d 219 (9th Cir. 1989), the U.S. 
Ninth Circuit Court of Appeals applied 
a constitutional analysis to a local 
government regulation requiring dis- 
closure of identities of corporate share- 
holders. The court indicated that such 
a regulation must be supported by “a 
substantial government interest” or it 
would be considered a First Amend- 
ment violation. The Seattle regulation, 
which was significantly different in 
purpose from a disclosure ordinance, 
was struck down as being unconstitu- 
tional for failing to meet that test. 
However, the case suggests that a 
disclosure ordinance will undergo a 
strict scrutiny test by the court to 
ensure that the ordinance is supported 
by legitimate public interests and is 
also narrowly tailored to accomplish its 
purposes. 

There are clear public policy reasons 
in requiring fairness and the avoidance 
of impropriety in the land use and 
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zoning processes. Protection against 
undue influence being applied on those 
public officials who have input into the 
decisionmaking process could justify 
additional disclosure requirements. 
Such reasons have been supported by 
courts in regard to financial disclosure 
and conflict of interest laws. However, 
some state courts have struck down 
financial disclosure laws relating to 
officials with less influence over public 
decisionmaking and less opportunity 
to violate the public trust.!° Thus, 
disclosure requirements for persons 
who are not directly involved in the 
review and decisionmaking process, 
even if they are public employees or 
officials, should be based on other con- 
siderations than a possible breach of 
the public trust by those persons. 

The Florida Constitution, unlike the 
U.S. Constitution, has a specific provi- 
sion which provides a right to privacy 
in Art. I, §23. While there are no cases 
on point regarding this section, it ap- 
pears that the federal “right to privacy” 
analysis would apply to this type of 
ordinance. 

Freedom of Association and Freedom 
of Speech 

The areas of freedom of association 
and freedom of speech are closely inter- 
twined with this topic. In regard to 
disclosure of membership lists in an 
organization, for example, the Supreme 
Court in California Banker’s Associa- 
tion v. Schultz, 416 U.S. 21 (1974), held 
that absent a countervailing govern- 
mental interest, individuals have a 
“constitutional right” to be protected 
from governmentally compelled disclo- 
sure of their membership in organiza- 
tions. Such right has often been recog- 
nized because the requirement of dis- 
closure could result in reprisal, or the 
fear of reprisal, and this threat or fear 
might deter perfectly peaceful dis- 
cussions of public importance, as in the 
cases of Bates v. Little Rock, 361 U.S. 
516 (1960), and NAACP v. Alabama, 
357 U.S. 449 (1958). Courts have re- 
fused to uphold membership disclosure 
ordinances unless there is a legitimate 
and substantial governmental purpose 
and the least drastic means for achiev- 
ing that purpose is being pursued.!! 

With a disclosure ordinance, there 
is a significant question as to whether 
the type of fear present in the Bates 
and NAACP cases exists as both of 
those cases involved volatile civil rights 
issues. If there is no likelihood that 


deference to an individual’s right to 
freedom of association will result from 
foreseeable private action, the right of 
an individual to associational privacy 
is less obvious. !2 

Further, in neither case did the dis- 
closure further a similar public inter- 
est. There is a legitimate public inter- 
est in knowing who is influencing pub- 
lic officials and employees and their 
actions regarding land use decisions. 
Such influence may be due to monetary 
interest in a project or political contri- 
butions. Evidence of this public inter- 
est is further supported by the wide- 
ranging provisions in Florida law relat- 
ing to “Government in the Sunshine” 
and public participation in land use 
actions under F.S. Ch. 163. 


Conclusion 

While there is a significant public 
interest regarding certain aspects of a 
disclosure ordinance for land use mat- 
ters, nearly all of the areas relating to 
conflict of interest by public officials 
and employees are subject to existing 
regulations. Additionally, the informa- 
tion provided from disclosure ordinance 
forms is normally irrelevant to the 
decision of the governing body, and 
disclosure could be utilized to suggest 
an improper motive for the govern- 
ment’s actions. If a disclosure ordi- 
nance is still desired, both com- 
prehensive plan and zoning atlas amend- 
ment applications should be considered 
for application of disclosure require- 
ments, although disclosure would be 
most appropriately limited to public 
officials and employees. Finally, ex- 
emption should be made for interests 
which are too small to be involved with 
corporate decisionmaking and govern- 
ment-initiated actions. Since staff 
would have a difficult time verifying 
ownership of parcels for government- 
initiated actions, failure to exempt such 
rezones would eliminate them as a 
planning tool to correct problems.4 


1 Dade, Lee, and Manatee counties and 
the City of Miami have adopted zoning 
disclosure ordinances. Sarasota and Hillsbor- 
ough counties have considered adoption. 

2 Dade County Ordinance 89-24 
amended Ordinance 88-82 which only re- 
quired disclosure of county officers and 
employees with interests of more than five 
percent in the entity requesting the rezon- 
ing. 

3 Dade County Ordinance 89-91. 

4 Lee County Ordinance 90-28. 

5 Manatee County Ordinance 91-29. 
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8 City of Miami: Code of Laws §2-308. 

7 Conetta v. City of Sarasota, 400 So.2d 
1051 (Fla. 2d D.C.A. 1981); City of Apopka 
v. Orange County, 299 So.2d 657 (Fla. 4th 
D.C.A. 1974). 
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Seattle, 887 F.2d 219 (9th Cir. 1989). 

9 Goldtrap v. Askew, 334 So.2d 20 (Fla. 
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234 A.2d 838 (1967). 
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455 (1976). Plante v. Gonzalez, 575 F.2d 
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1. Who Discloses? 


Disclosure Key Issues Chart 


Who Discloses? 


Current Laws Which 
Affect Purpose of 
Disclosure 


Possible Additional 


Summary of 


Disclosure Regarding Key Legal Issues 


Land Use Items 


Less Additional 
Regulation 


More Additional 
Regulation 


All elected officials 
with financial interest 
in application 


All public employees 
with financial interest 
in application 


All persons with 
financial interest in 
project 


All persons with 
political interest in 
project 


As to financial disclosure: 


Ch. 112 
As to conflict of interest 
regulations: 
Ch. 112 
As to DRI aggregation: 
Ch. 380 
As to laundering of 
money: 
Ch. 893 


As to financial disclosure: 


Ch. 112 (limited) 
As to conflict of interest: 
Ch. 112 
As to DRI aggregation: 
Ch. 380 
As to laundering of 
money: 
Ch. 893 


As to DRI aggregation: 
Ch. 380.06 

As to laundering of 

money: 


Ch. 893 


A. Disclosure of public 
officials with any 
financial interest 


. Disclosure of public 
employees with 
interest 


. Disclosure of all 
persons with 
interest in financial 
project 


. Request filing of 
membership list 
with Manatee 
County to give 
fuller weight to 
comments 


. Request filing of 
membership lists 
with Manatee 
County in order 
to speak 


Due Process/Relevancy (U.S. 
Const., 5th and 14th 
Amendments) 


Due Process/Relevancy (U.S. 
Const., 5th and 14th 
Amendments) 

Right of Privacy (U.S. Consr., 
Ist, 4th, 9th & 14th 
Amendments) 

(Fa. Const. art. I, §23) 
Freedom of Association 
(U.S. Const., lst & 14th 

Amendments) 


Due Process/Relevancy (U.S. 
Const., 5th and 14th 
Amendments) 

Right of Privacy (U.S. Consr., 
1st, 4th, 9th, and 14th 
Amendments) 

Const. art. I, §23) 

Freedom of Association (U.S. 
Const., lst and 14th 
Amendments) 


Due Process/Relevancy (U.S. 
Const., 5th and 14th 
Amendments) 

Right of Privacy (U.S. Const., 
1st, 4th, 9th, and 14th 
Amendments) 

(Fa. Const. art. I, §23) 

Freedom of Association (U.S. 
Const., Ist & 14th 
Amendments) 


Public Hearing (Fia. Star. 
Ch. 125, 163) 

Due Process/Relevancy (U.S. 
Const., 5th and 14th 
Amendments) 

Right of Privacy (U.S. Consr., 
Ist, 4th, 9th, and 14th 
Amendments) 

(Fa. Const. art. I, §23) 

Freedom of Association (U.S. 
Const., lst & 14th 
Amendments) 


2. To What Extent 
Must Interests 
Be Disclosed? 


Questions: 
Any interest? 


Only nonpublicity traded interests? 


What size interest? 


3. What Actions 
Should Be 
Subject to 
Disclosure 
Ordinance? 


Any request for government action in regard to property? 
Any comprehensive plan amendment? Map and text? 
Any rezoning amendment request? 


Any special exemption or special permit request? 
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FAMILY LAW 


Should Fault Be a Significant Consideration 
in Property Division and in 
Determining Alimony and Child Support? 


otions of fault have perme- 

ated the area of dissolution 

law for many years.! Mar- 

riage used to be regarded 
as a sacred bond which was not to be 
broken except in the most extreme 
circumstances.” The grounds for disso- 
lution revolved around marital 
misconduct, and it was awarded to the 
“innocent” spouse, while the “guilty” 
spouse suffered punishment.’ Dissolu- 
tion thus operated as a means of 
corrective justice. 

In the 1970’s, the “divorce reform 
movement” led to a widespread adop- 
tion of no-fault grounds for dissolution 
throughout the United States.4 This 
profound change in the American dis- 
solution laws was prompted by 
dissatisfaction with the prior “marital 
fault” dissolution law scheme.® It was 
anticipated that the adoption of no- 
fault dissolution grounds would: 
[Rleduce the acrimony of divorce proceed- 
ings, eliminate a major incentive for perjury, 
close the “gap” between the written divorce 
law and the law as actually enforced, and 
reflect the modern notion that charging and 
proving marital misconduct should not be 
necessary to obtain a divorce when the 
parties have mutually agreed to divorce.® 

The basic theory underlying no-fault 
is the idea that marriages which are 
no longer viable should be dissolved 
and that trying to assert blame for the 
failure serves no constructive purpose.’ 
Proponents of no-fault argue the true 
reason marriage ends usually bears 
no relationship to the grounds for dis- 
solution. 

California became the first 
jurisdiction in America in 1969 to adopt 
a purely no-fault dissolution law.® 
Shortly after the law took effect in 
California, the National Conference of 
Commissioners on Uniform State Laws 
(NCCUSL), which had endorsed no- 
fault dissolution around the year of 


The different types 
of fault... must be 
evaluated when 
they arise, to 
determine their 
appropriate 
relevance 


by Lauren C. Lazarus 


1967, voted to propose a uniform mar- 
riage and divorce act (UMDA) in which 
the sole ground for dissolution would 
be the no-fault ground.’ The act was 
approved by the NCCUSL in 1970.!° 

Presently, 41 states have adopted 
modern no-fault language as the sole 
basis or as an additional ground for 
dissolution.!! The District of Columbia 
along with eight other states have 
adopted a short separation period as 
their modern no-fault ground for disso- 
lution. !2 

In the State of Florida, fault has not 
been a ground for dissolution since 
1971. Effective July 1, 1971, the only 
two grounds which may entitle a per- 
son to a judgment of dissolution of 
marriage are that the marriage is irre- 
trievably broken and that one of the 
parties is mentally incompetent.!° 

In those few jurisdictions in which 
pure no-fault has been adopted, judges 
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are expressly prohibited from consider- 
ing fault even in apportioning marital 
assets. In some states, however, fault 
concepts still affect property division 
and alimony awards upon dissolution, 
and economic misconduct may be con- 
sidered to be relevant. !4 

It is the purpose of this article to 
discuss the issue of fault as it relates, 
although not as a ground for dissolu- 
tion, as a factor to be considered in 
property division, alimony, and child 
support. 


Property Division 

At least 38 out of 53 jurisdictions in 
the United States consider fault in 
awarding dissolution, property divi- 
sion, or alimony.!5 Even some “pure” 
no-fault jurisdictions have retained con- 
sideration of fault in property division 
and alimony.!6 

Pursuant to F.S. §61.075, which was 
enacted in 1988, the State of Florida 
is governed by equitable distribution 
with regard to handling the assets and 
liabilities of the parties in dissolution 
proceedings. As opposed to the area of 
alimony, the legislature did not incor- 
porate fault or misconduct as a specific 
factor to be considered in making an 
equitable distribution of marital as- 
sets. However, F.S. §61.075(1)(h) 
extends to the court some latitude in 
allowing it to consider “any other fac- 
tors necessary to do equity and justice 
between the parties.”!7 The equitable 
distribution of property approach is 
based on the premise that marriage is 
an economic partnership in which both 
spouses merge their income and assets 
for the benefit of the marital unit.!§ 
Upon the dissolution of the marriage, 
the court must consider the respective 
contributions of each spouse in appor- 
tioning the marital property.!9 In 
addition to the economic contributions 


of each spouse, a series of other equi- 
ties must be carefully weighed in 
arriving at a distribution of marital 
property, ranging from the duration of 
the marriage to the desirability of 
retaining any asset free from interfer- 
ence by the other party.?° 

The position of Florida’s equitable 
distribution statute in excluding fault 
as a factor properly reflects the policies 
underlying equitable distribution. If 
the purpose of equitable distribution 
is to return to each party that which 
he or she contributed to the marriage, 
then marital fault is irrelevant. Fault 
is inconsistent with the theory of mar- 
riage as an economic partnership. 
Misconduct which may be attributed 
to the demise of a marriage may not 
be related to the economic contribu- 
tions of the parties. 

However, there are circumstances 
when it would be inequitable for a 
court not to consider certain types of 
fault in the division of marital prop- 
erty. In particular, there are two types 
of fault which may be relevant: eco- 
nomic fault and egregious fault. 

As opposed to the traditional notions 
of moral marital fault, such as aban- 
donment and adultery, economic fault 
involves the dissipation of marital as- 
sets so as to disadvantage the other 
spouse economically.?! This type of 
fault may have a particular signifi- 
cance to property distribution since it 
can be argued that if economic contri- 
butions to the marital partnership are 
evaluated, then reductions of the fam- 
ily’s resources through economic fault 
must similarly be considered. For in- 
stance, the squandering by a spouse of 
much of his or her earnings on drink- 
ing or drug use should be taken into 
account in distributing the couple’s 
property. 

Egregious fault is recognized in cases 
of such extreme conduct as to shock the 
conscience of the court.?? It would be 
inequitable for a court not to consider 
the murder or the attempted murder 
of a spouse, for example, when distrib- 
uting marital assets. 

Therefore, it is essential that a stat- 
ute relating to property division 
incorporate a provision which affords 
the court the ability to consider either 
economic and/or egregious instances of 
fault as factors. The amount of weight 
which the court may attribute to such 
factors must obviously lie in the sev- 
erity of the fault, but it must be 


In the State of 
Florida, adultery 
and marital 
misconduct of either 
spouse may be 
considered by 
the court in 
determining 
alimony 


balanced with the other equitable fac- 
tors set forth in the statute. Florida’s 
equitable distribution statute meets 
this need by including a broad provi- 
sion, to the effect of, “any other factors 
necessary to do equity and justice be- 
tween the parties,’ which may be 
interpreted in such a manner as to 
allow economic or egregious fault to 
be given some weight.?° 


Alimony 

In the State of Florida, adultery and 
marital misconduct of either spouse 
may be considered by the court in 
determining alimony.”* Adultery is the 
only factor set forth in F.S. Ch. 61 as 
an element of fault to be considered in 
determining a monetary award to a 
spouse. 

However, adultery is not a complete 
bar to an award of alimony. F.S. 
§61.08(1) merely grants the court dis- 
cretion to take into account the issue 
of adultery in deciding whether an 
award should be made and its amount. 
The court may also choose to consider 
the presence of adultery if raised as a 
mitigating defense to a request for 
alimony by the other spouse.25 How- 
ever, alimony cannot be awarded 
merely to punish an unfaithful 
spouse.?6 

Although adultery is the only type 
of marital misconduct explicitly set 
forth in F.S. §61.08, other types of fault 
may be considered by the courts in 
connection with an award of alimony, 
based on F.S. §61.08(2), which states 
in pertinent part, “The court may con- 
sider any other factor necessary to do 
equity and justice between the par- 


ties.”2? Examples of some of the types 
of misconduct which the courts have 
specifically considered in connection 
with an economic award are: Abandon- 
ment of the spouse and taking a 
considerable portion of the family’s 
savings;28 desertion;29 unfair economic 
advantage obtained by wrongful trans- 
fer of property;*° lifelong nagging and 
being an intolerable companion;?! physi- 
cal abuse;®2 and alcoholism.*? 

F.S. §61.08(2) sets forth a list of 
equities to be used as guidelines in 
determining the appropriate award of 
alimony. The factors contained in this 
list are designed to elicit the true 
economic requirements of the needy 
spouse and that spouse’s rehabilita- 
tion. However, since Florida permits 
evaluation of fault as a factor consis- 
tent with this list of equities, despite 
the movement toward blame-free dis- 
solution, fault issues continue to have 
relevance in the allocation of financial 
resources. 

Oftentimes, the issues of adultery 
and fault are significant in their effect 
on the economics of the determination 
of an alimony award. For example, 
evidence of adultery and drug use on 
the part of the spouse not seeking 
alimony has been held to be admissible 
in calculating the amount of an ali- 
mony award when the adultery is 
legally and equitably relevant to the 
dissipation of marital assets.*4 

However, the Florida Supreme Court 
has affirmed that “the primary stan- 
dards to be used in fashioning an 
equitable alimony award are the needs 
of one spouse and the ability of the 
other to pay.”*5 Therefore, adultery or 
any other evidence of marital miscon- 
duct by the spouse requesting alimony 
may never constitute a sufficient justi- 
fication for the denial of such an award 
when an extreme financial hardship 
would be created. 

Alimony statutes are focused pri- 
marily on providing for financial needs 
after dissolution, the resources avail- 
able to do so, along with other equitable 
considerations. In accordance with this 
purpose, fault is a relevant factor to 
be brought into the equation. 

Of course, economic fault is appropri- 
ate to the consideration of alimony to 
the extent that the wasting of assets 
directly affects the financial circum- 
stances of the parties. Economic fault, 
along with egregious fault, may be 
considered in Florida pursuant to the 
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provision in the Florida statute allow- 
ing for consideration of any other factor 
necessary to do equity and justice be- 
tween the parties.36 

Egregious fault is of particular rele- 
vance in the pursuit of an equitable 
remedy underlying an award of ali- 
mony. In particular, misconduct by one 
spouse that affects the earning ca- 
pacity of the other spouse should be 
taken into account. One form of this 
type of egregious misconduct is that 
which causes a physical disability 
which affects one spouse’s ability to 
work. 

Separate and apart from both eco- 
nomic and egregious fault, however, if 
a party’s substantial misconduct causes 
the deterioration of the marriage, then 
equity would not be achieved if the 
party were allowed to benefit from his 
or her wrongdoings, and the other 
spouse were made to suffer the conse- 
quences. The issue may be succinctly 
stated in the following terms: “Why 
should a faithful, decent spouse suffer 
a serious diminution in lifestyle just 
because the other spouse decided to 
trash the marriage vows?’’3? 

However, it is more than just eco- 
nomic diminution affecting future 
financial status that comes into play 
here. A spouse suffers a sense of per- 
sonal diminution when a marriage fails. 
The equitable factors available for con- 
sideration by a court in an award of 
alimony, such as the duration of the 
marriage, the contribution of each party 
to the marriage, and any other factor 
necessary to do equity and justice, 
present the logical point at which to 
take marital misconduct into account. 

Although Florida’s equitable distri- 
bution statute contains similar 
provisions, taking note of such moral 
considerations would be contrary to the 
concept of marriage as an economic 
partnership. By allowing these consid- 
erations to take on a role with regard 
to alimony, it is acknowledged that 
marriage is also a personal partner- 
ship, based on love and trust, which 
functions as a cornerstone of our so- 
ciety. 

Fault as a consideration in the award 
of alimony operates to preserve the 
concept of individual accountability, 
which is nonexistent in pure no-fault 
theories. Holding the adulterous or 
abusive party accountable for his or 
her actions in the consideration of this 
conduct as a significant factor in deter- 
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mining an award of alimony may serve 
as a deterrent. 


Child Support 


In Florida, fault and misconduct are 
not addressed as factors subject to 
consideration for an award of child 
support as set forth in F.S. §61.13. The 
court may order either or both parents 
to pay support for a child “as from the 
circumstances of the parties and the 
nature of the case is equitable.”38 

F.S. §61.30 provides, in the form of 
“child support guidelines,’ a schedule 
for the amount the trier of fact shall 
order as child support in a proceeding 
for support, applicable to parents with 
a combined net income not in excess of 
$100,000 per year. Deviations from the 
guidelines may be ordered upon an 
explanation as to why payment of such 
guideline amount would be unjust.?9 

Unlike the provision found in Flor- 
ida’s equitable distribution and alimony 
statute, allowing the court to consider 
any other factors necessary to do equity 
and justice between the parties, Flor- 
ida’s child support statute does not 
contain any such reference. Therefore, 
no means exist for the court to take 
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any type of fault into account in the 
determination of child support. 

The child support guidelines are a 
mechanism to assure that the child’s 
best interests are served by having the 
court order a reasonable amount of 
support to be paid based on the circum- 
stances of the parties. In this context, 
fault has no relevance whatsoever. 

This aspect of the dissolution has no 
bearing on the adultery of a spouse, the 
economic dissipation of marital assets, 
or even physical abuse inflicted during 
the term of the marriage. If the miscon- 
duct is of such a nature that it affects 
the financial status of one of the par- 
ties, it will be addressed in either the 
equitable distribution of assets or the 
award of alimony. 

The sole objective of an order for 
child support is to devise a plan for the 
continued method of providing for the 
needs of the children of the marriage. 
It would be inequitable to the interests 
of the children to order a decrease in 
the amount of child support based on 
the misconduct of one of the spouses. 
The only factor which should be taken 
into account is the respective ability of 
each of the parties to pay proportionate 


to the projected monetary needs of the 
children. 


Conclusion 

Issues of marital fault have influ- 
enced the dissolution process since the 
beginning of time, and should continue 
to have a significant effect in varying 
points of the dissolution. However, the 
different types of fault—moral, eco- 
nomic, and egregious—must be 
evaluated when they arise, to deter- 
mine their appropriate relevance. 

Viewing marriage as an economic 
relationship with regard to equitable 
distribution is consistent with its pur- 
pose. Therefore, fault is irrelevant, 
except if it involves economic ramifica- 
tions or egregious conduct. It also bears 
no weight on the needs of a child and 
the parties’ ability to pay in the deter- 
mination of child support. 

However, if as some no-fault advo- 
cates contend, the marital relationship 
is purely an economic and contractual 
one, then what would be the purpose 
of having an award of alimony at all? 
Moral fault, such as adultery, should 
be factored in with regard to alimony, 
along with economic and egregious 
fault. 

The marriage as a whole must be 


considered as more than just an eco- 
nomic relationship which affects other 
aspects of allocation of the parties’ 
financial resources. In upholding the 
concern about the sanctity of marriage 
within society, fault is a totally appro- 
priate consideration in the distribution 
of financial resources in a dissolution 
proceeding. 
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WORKERS’ COMPENSATION LAW 


The Cost of Medical Care in 


Workers’ Compensation Cases: 


he cost of medical care in 

workers’ compensation cases 

in Florida is staggering. In 

1990 there were 85,146 in- 
juries reported to the Florida Division 
of Workers’ Compensation which ne- 
cessitated medical costs of $181,818,274 
through August of 1991.! This doesn’t 
reflect future medical costs which will 
also be incurred. 

While the cost of medical care is 
quite substantial, it appears that the 
court has greatly expanded employer 
and carrier liability for medical care 
through the case of Urban v. Morris 
Drywall Spray, So.2d __, 16 FLW 
D2927 (Fla. lst DCA 1991), by requir- 
ing them to treat medical conditions 
which have no direct relationship to 
an industrial accident. 

In Urban, the employee sustained a 
cervical sprain and contusions to the 
lumbar spine. During his treatment, 
he was also diagnosed with diabetes. 
Medical testimony showed that the 
employee’s diabetic condition interfered 
with the body’s normal healing pro- 
cess. Also, it was shown that the 
diabetic condition preceded the acci- 
dent and that the industrial accident 
exacerbated the diabetic condition, at 
least to a minor extent. The court held 
that the employer/carrier was liable for 
treating the diabetic condition to the 
extent that it had been exacerbated by 
the accident. More importantly, the 
court held that, upon remand, if it was 
shown that treatment of the diabetic 
condition was necessary “in order to 
render effective treatment to the claim- 
ant’s compensable injuries ... the 
claimant is entitled to compensation 
for his diabetes, not only for the limited 
period in which the diabetic condition 
was exacerbated, but for the period in 
which stabilization of the diabetes was 
necessary to assist the claimant in 
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We havent seen anything yet? 


Under the Urban 
decision, it can be 
argued that 
employer / carriers 
must now treat any 
condition when 
treatment will assist 
in recovery from 
compensation injury 


by William H. McKnight 


obtaining maximum recovery from his 
compensable injuries.” 

The recurring issue is: Under what 
circumstances is an employer/carrier 
responsible for providing treatment to 
a medical condition that was not caused 
or aggravated by the industrial acci- 
dent, but which nonetheless must be 
treated before the physician can treat, 
or continue to treat, the injuries caused 
by the industrial accident? By way of 
example, is an employer/carrier re- 
sponsible for providing a surgery to 
correct an abdominal hernia when the 
employee’s industrial injury is to the 
knee? Is an employer/carrier responsi- 
ble for providing quadruple bypass 
heart surgery to the employee when 
the employee’s industrial injury is to 
the low back? Is the employer/carrier 
responsible for treatment of Alzheimer’s 
Disease when the industrial injury is 
to the wrist? 


F.S. §440.13(2)(a) provides in perti- 

nent part: 
[T]he employer shall furnish to the em- 
ployee such medically necessary remedial 
treatment, care, and attendants by a health 
care provider and for such period as the 
nature of the injury or the process of recov- 
ery may require, including medicines, 
medical supplies, durable medical equip- 
ment, orthoses, prostheses, and other 
medically necessary apparatus. 

The statute is silent concerning em- 
ployer/carrier responsibility for 
treatment of unrelated medical condi- 
tions. 

One of the overriding principles in 
Florida workers’ compensation law is 
that F.S. Ch. 440 “was not designed to 
take the place of general health and 
accident insurance.” Leon County 
School Board v. Grimes, 548 So.2d 205 
(Fla. 1989); General Properties Com- 
pany v. Greening, 18 So.2d 908 (Fla. 
1944). Nevertheless, employer/carriers 
are regularly asked to treat unrelated 
medical conditions. 

The watershed case in Florida 
concerning employer/carrier responsi- 
bility for unrelated medical conditions 
is Jordon v. Florida Industrial Com- 
mission, 183 So.2d 529 (Fla. 1966). In 
Jordon, the claimant had a pre- 
existing deformity of the leg caused by 
an automobile accident. One leg was 
two inches shorter than the other. 
When the employee began working for 
the employer, he injured his back. The 
medical testimony showed that were 
it not for the abnormal stress on the 
back caused by the earlier deformity, 
the claimant’s back would have healed 
in four to eight weeks. Due to the 
deformity, the only effective treatment 
for the back was to correct the leg 
length discrepancy. The judge refused 
to order that the employer/carrier was 
responsible for the claimant’s pre- 
existing leg deformity even though it 


would result in the cure of the claim- 
ant’s back strain. The Supreme Court, 
citing F.S. §440.13, held the employer 
was responsible for providing correc- 
tive surgery where it was shown that 
the claimant’s unemployability was pro- 
duced directly by the injury on the job 
and such status did not exist prior to 
the injury. It found the employer/ 
carrier was liable for “such correction 
of the pre-existing deformity as is ne- 
cessary to effect cure of the industrial 
disability.” (Emphasis added.) 

The next decision regarding employer/ 
carrier liability for unrelated condi- 
tions is Barris v. Toppers of Florida, 
382 So.2d 441 (Fla. Ist DCA 1980). In 
Barris the employee had a pre-existing 
pelvic inflammatory disease that was 
asymptomatic until she was injured 
on the job. She sustained trauma to the 
abdomen which resulted in abdominal 
swelling. A cyst was diagnosed but the 
etiology of the cyst was unknown. The 
doctor performed certain diagnostic 
tests but could not determine the ori- 
gin of the cyst. Ultimately, the 
physician performed exploratory sur- 
gery and removed the cyst. After 
surgery the surgeon was able to deter- 
mine the cyst was unrelated to the 
industrial accident. However, he testi- 
fied that without the surgery he would 
have been unable to diagnose the etiol- 
ogy of the cyst. The judge ruled that 
certain diagnostic procedures were com- 
pensable but denied the exploratory 
surgery and removal of the cyst be- 
cause it was ultimately found to be 
unrelated to the trauma. 

On appeal, the court held compen- 
sability for diagnostic tests and surgery 
cannot be based upon an after-the-fact 
determination as to causation. Instead 
it is the “purpose of the diagnosis,” as 
opposed to the ultimate causal rela- 
tionship of the symptom, that 
determines whether medical expenses 
necessary to make the diagnosis are 
compensable (citations omitted). Bar- 
ris is truly a case addressing employer/ 
carrier responsibility for diagnostic test- 
ing and procedures which determine 
whether a condition is ultimately re- 
lated to the industrial accident. 
However, as will be seen, it is later 
cited, and in the author’s view mis- 
cited, ‘regarding employer/carriers’ 
liability for treatment of unrelated con- 
ditions. 

In Glades County Sugar Growers v. 
Gonzales, 388 So.2d 333 (Fla. lst DCA 


1980), the claimant suffered a compen- 
sable accident resulting in a herniated 
disk and laminectomy at the L-5, S-1 
level of the spine. Subsequently, the 
claimant reached maximum medical 
improvement from the industrial acci- 
dent. Later, he was involved in a 
noncompensable accident in which he 
sustained a herniated disk at the L-1 
level which required a laminectomy of 
the L-1-2. The judge ruled that the 
employer/carrier was responsible for 
the treatment of the claimant’s subse- 
quent noncompensable accident. 

The appellate court overturned the 
judge stating it was error to rule that 
the employer/carrier was responsible 
for all “treatment necessary to remove 
the hindrance of the second accident 
impeding the recovery from the [com- 
pensable] accident.” It noted that the 
judge did not properly express the 
standard for compensability for treat- 
ment of subsequent noncompensable 
injuries. The court found that such an 
award would appear to include medical 
treatment required independently by 
the noncompensable injury which was 
incidently related to the compensable 
injury. 

The appellate court in Gonzales, with- 
out explanation, cited Jordon for the 
proposition that treatment of unre- 
lated conditions is determined with a 
“but for” test. Furthermore, the appel- 
late court cited Barris for the 
proposition that it is the purpose of the 
“treatment” that determines whether 
medical expenses are compensable and 
that any award should not include 
medical treatment required indepen- 
dently of the noncompensable injury 
when the removal of its hindrance to 
recovery from the compensable injury 
is merely an incidental effect of such 
treatment. The court missed the plain 
reading of Barris which addresses 
whether diagnosis of causal relation- 
ship is payable by the employer/carrier 
as opposed to treatment of an unre- 
lated condition. 

In Decks of Florida v. Wright, 389 
So.2d 1074 (Fla. lst DCA 1980), the 
employee sustained an injury on the 
job to his neck. The judge ruled the 
employer/carrier was also responsible 
for treating the unrelated blood pres- 
sure condition. The appellate court 
overturned the judge’s decision noting 
there was no evidence to establish a 
causal relationship of the high blood 
pressure to the industrial accident. 
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The court remanded the case for the hindrance to recover from the compen- 

judge to take further evidence. sable accident, the employer will be 
In Wright, the court noted that “if, responsible.” Citing Glades County 

however, one of the ‘primary purposes’ Sugar Growers, 388 So.2d 333. 

of the treatment is also removal of a Interestingly, the Wright court cited 
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Gonzales stating the holding of 
Gonzales was a “primary purpose” test. 
In Gonzales, the court cited Jordon as 
establishing a “but for” test and mis- 
cited Barris as a case addressing 
“treatment,” not diagnosis. 

In Verdi’s Italian Restaurant v. Cam- 
panella, 423 So.2d 582 (Fla. lst DCA 
1982), the court was more concerned 
with the propriety of ordering a weight 
loss program after the claimant reached 
maximum medical improvement since 
there was a question as to whether the 
program was remedial or palliative in 
nature. Nevertheless, the judge held 
the employer/carrier responsible for an 
apparently unrelated weight condition 
when the employee’s industrial injury 
was to the knee. The judge found that 
the weight loss program was “aimed 
at relieving the pain in her leg and 
lowering her blood pressure. . . 2” The 
decision in Verdi’s holds the employer/ 
carrier can be liable for treating an 
unrelated condition so long as it re- 
lieves the symptoms of the industrial 
accident even when the treatment of 
the unrelated condition will also im- 
prove what was apparently another 
unrelated problem, i.e., the high blood 
pressure. 

The appellate court seemed to return 
to the true holding of Jordon in Roth 
Brothers of Florida v. Spodris, 451 
So.2d 947 (Fla. lst DCA 1984). How- 
ever, it appeared to suggest yet a third 
“significant secondary purpose” test. 
In Spodris the claimant suffered an 
industrial accident with injuries to his 
back. Subsequent to the industrial ac- 
cident, the employee suffered aseptic 
necrosis of the head of the femur of the 
right hip. The condition was admit- 
tedly not related to the compensable 
back injury. The treating physician 
testified that without the hip surgery 
“the back problem would deteriorate 
and that it would be extremely difficult 
to achieve any improvement in the 
back condition . . . as long as the hip 
disease was present and not treated.” 
The judge found that a significant 
secondary purpose of the hip surgery 
would be to “improve” Spodris’ back 
condition and that the removal of the 
hindrance to recovery from the back 
condition would be more than merely 
an incidental effect of the surgery. 

After the Roth decision, the court 
continued to embrace the “primary 
purpose” test? and the “but for” test? 
as guidelines when determining 
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whether an employer/carrier is respon- 
sible for providing medical care when 
claimants were subsequently injured 
in noncompensable accidents after their 
industrial injuries. 

The next developmental case on the 
issue of employer/carrier liability for 
unrelated conditions is Copeland uv. 
Bond, 528 So.2d 458 (Fla. lst DCA 
1988). The Copeland decision addressed 
employer/carrier responsibility for pro- 
viding attendant care to an employee 
to treat an admittedly unrelated condi- 
tion. In Copeland, the employee injured 
his back and had been determined 
permanently and totally disabled. Due 
to an unrelated diabetic condition, a 
portion of one foot was amputated. The 
evidence showed that absent his resid- 
ual restrictions from his industrial 
injuries, the employee would have been 
able to perform medical recommenda- 
tions to treat the unrelated foot 
condition. The court held the employer 
was responsible for providing atten- 
dant care when the effects of the 
industrial injuries prohibited the em- 
ployee from taking care of his unrelated 
condition. Cf. Delong v. 3015 West 
Corporation, 558 So.2d 108 (Fla. 1st 
DCA 1990).4 

More recently in Brown v. Stego Auto 
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Parts, 585 So.2d 401 (Fla. lst DCA 
1991), the court revisited the issue of 
employer/carrier liability for a weight 
loss program. The court ruled consis- 
tently with the decision in Verdi’s 
holding that the employer/carrier was 
liable for the weight loss program when 
competent substantial medical testi- 
mony showed that weight loss was 
medically necessary as a result of neu- 
rological problems related to the 
industrial accident. The court cited the 
Jordon decision interpreting it on its 
facts. The court noted that in Jordon 
the test for when medical benefits may 
be awarded is whether the award would 
“improve” the condition caused by the 
accident or would aid in the recovery 
from the accident. 

There are five appellate opinions 
discussed above which have ordered 
an employer/carrier to treat or provide 
care for an unrelated condition: Jor- 
don, Verdi’s, Spodris, Copeland, and 
Brown. The common fact in each case 
is that medical testimony was pre- 
sented establishing that treatment or 
care of the unrelated condition would 
either directly reduce, improve, or cure 
the symptoms or effects of the indus- 
trial injury.® 

Under the Urban decision, it can be 
argued with some persuasiveness that 
employer/carriers must now treat any 
condition when treatment will assist a 
claimant in recovery from the compen- 
sable injuries even though treatment 
of the unrelated condition will not 
directly reduce, improve, or cure the 
symptoms or effects of the industrial 
injury. Now an employee may show 
that treatment of the unrelated condi- 
tion is a “necessary adjunct” to assisting 
the claimant in attaining maximum 
recovery from the compensable injuries 
even when treatment of the unrelated 
condition will have no direct effect on 
the compensable injuries. This will 
greatly increase employer/carrier li- 
ability under the workers’ compensation 
law. 

For example, the claimant’s indus- 
trial injury is to the ankle, causing 
pain and restricted range of motion. 
The employee needs physical therapy. 
However, the employee cannot attend 
physical therapy due to flu-like symp- 
toms and lethargy caused by Acquired 
Immunodeficiency Syndrome (AIDS). 
Under the Urban decision, it can be 
shown that treatment of the unrelated 
condition is a “necessary adjunct” in 


assisting the claimant to attaining maxi- 
mum recovery from compensable 
injuries even though treatment of the 
AIDS condition would have no direct 
effect on reducing, improving, or curing 
the symptoms or effect of the industrial 
injury. 

While earlier decisions have espoused 
a number of tests including the “but 
for,” “primary purpose,” or “significant 
secondary purpose” tests, the common 
fact of the earlier decisions is that the 
medical testimony showed a direct im- 
provement of the compensable condi- 
tion. The Urban decision now requires 
much less. When unrelated catastro- 
phic conditions and other chronic long- 
term medical conditions are involved, 
the employer/carriers will be facing a 
dramatic increase in their exposure to 
medical claims. 


Conclusion 

It is evident that one of the major 
issues facing employer/carriers in Flor- 
ida workers’ compensation claims is 
the exposure to medical expenses. The 
Urban decision appears to have greatly 
expanded that liability. The author 
suggests that, unless there is judicial 
clarification of this decision, legislative 
changes should be made limiting the 
employer/carrier’s responsibility for un- 
related medical conditions to those 
situations when it can be shown by 
medical testimony that treatment of 
the unrelated condition will produce a 
substantial and direct reduction, im- 
provement, or cure for the symptoms 
and effects of the industrial injury.9 


1 Florida Division of Workers’ Compensa- 
tion, Research, and Education. The amount 
of medical care does not include the so- 
called “medical only” claims which employer/ 
carriers are not required to report to the 
division which means the actual cost of 
medical care is greater. 

2 State Department of Public Health Divi- 
sion v. Risk Management v. Wilcox, 458 
So.2d 1207 (Fla. 1st D.C.A. 1984). 

3 Parrish v. Baptist Hospital, 512 So.2d 
1041 (Fla. 1st D.C.A. 1987). 

4 In Delong, the court held that the award 
of lawn care was improper, even though the 
doctor testified the claimant was physically 
unable to care for the lawn due to the 
industrial accident, when the lawn care 
would not improve the claimant’s industrial 
injury. 

5In Verdi’s Italian Restaurant v. Cam- 
panella, 423 So.2d 582 (Fla. 1st D.C.A. 
1982), the text of the case does not specifi- 
cally outline the medical evidence; however, 
the fact can be reasonably inferred. 
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INNS OF COURT 


What Does a Local Inn of Court Do? 
The West Palm Beach Story 


n the April issue of The Florida 

Bar Journal, Joryn Jenkins, chair 

of the Coordinating Council of 

Florida Inns, provided an over- 
view of the American Inns of Court 
movement and described its objectives: 
legal excellence, civility, professional- 
ism, and ethics.! As Ms. Jenkins ex- 
plained, most inns are affiliated with 
law schools, build on the English tradi- 
tion, and aim for cross-pollination 
among not only the judiciary, but also 
lawyers from different areas of practice 
and law students eager for a taste of 
the real world. With such objectives 
as their common denominator, each 
local inn operates independently, se- 
lecting its own topics and format. How 
does our inn in West Palm Beach, the 
Craig S. Barnard Inn of Court,? pro- 
mote these objectives? 

The West Palm Beach inn meets 
monthly during the academic year at 
the Fourth District Court of Appeal. 
Each year, it welcomes into its mem- 
bership a new class of law students, 
young lawyers, experienced lawyers, 
law professors, and judges. Our inn of 
court, drawing on the tradition of the 
English inns, seeks to nurture friend- 
ship and collegiality among the bench, 
bar, and students by having its mem- 
bers dine together before beginning the 
program and discussion. Such regular 
meetings are part of the process of 
passing down a tradition imbued with 
ethical values and transferring skills 
from one generation to another: Stu- 
dents are assigned to smaller groups 
which organize demonstrations and dis- 
cussions, and practicing lawyers are 
encouraged to meet with these stu- 
dents outside the monthly meetings 
and invite them to view real court 
proceedings. In this way, law students 
and young lawyers not only interact 
with the other inn members, but also 


Even the most weary 
veteran lawyers 
have found that the 
inn arouses their 
intellectual curiosity 
and leads them to 
explore new areas of 
the law 


by Kirk Friedland 


gain exposure to the actual practice of 
law. At the same time, the more- 
experienced lawyers carry out a profes- 
sional duty to pass on their experience. 


Our Programs 

While the modern practice of law 
tends to reward focused and efficient 
specialization, one goal of the inns 
movement is to expand the profes- 
sional horizon beyond such confined 
spheres. Even the most weary veteran 
lawyers have found that the inn arouses 
their intellectual curiosity and leads 
them to explore new areas of the law 
as well as ponder broader issues of 
professionalism. By way of example, 
last year our inn committed itself not 
only to a particular substantive area, 
but also to a larger critical examina- 
tion of ourselves and the practice. 

We started our year by inviting David 
Lawrence, Jr., the publisher and chair 
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of the Miami Herald, to deliver a 
“punch in the nose” to the legal profes- 
sion and got exactly what we asked 
for, including a few sharp jabs and 
uppercuts! David Lawrence delivered 
his remarks on the heels of Vice Presi- 
dent J. Danforth Quayle’s well- 
reported critical address to the Ameri- 
can Bar Association on the negative 
impacts of the profession. In this con- 
text, Dave Lawrence pummeled our 
inn with more than half a dozen chal- 
lenges for rebuilding the image of our 
profession: 

Point number one—Can we stop the 
worship of a god called “billable hours?” 
Recent polls reveal that two-thirds of 
lawyers say law is becoming less of a 
profession and more of a business. 

Point number two—Can we reverse 
the trend of increasing dissatisfaction 
among lawyers with the work they do? 
Lawyer dissatisfaction, in all segments 
of the profession, has increased and 
shows no sign of abating. The stress 
caused by the pressures of the practice 
adversely affects the quality of our 
work and lives. 

Point number three—Can we elevate 
the priority of pro bono work to better 
serve unmet social needs? The Florida 
Supreme Court proposed that all attor- 
neys do some free work on behalf of the 
poor, but stopped short of making it 
mandatory. The American Bar Asso- 
ciation reports that 76 percent of law- 
yers in private practice are denied law 
firm “credit” for pro bono work as 
billable hours. 

Point number four—Can we reform 
our system of electing judges? Our 
current system of electing judges is 
frequently little more than a popular- 
ity contest. The large number of judi- 
cial candidates on crowded ballots bur- 
dens an electorate ill-equipped to cast 
an informed vote. The Florida Bar 
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supported a proposed constitutional 
amendment on merit retention for trial 
judges, but recently the Florida Senate 
rejected it. 

Point number five—Can we correct 
abuses in the use of confidential infor- 
mants in criminal cases? There is little 
pubic oversight in the use of confiden- 
tial informants. Informants are some- 
times paid large sums for their testi- 
mony while being granted immunity 
from serious criminal charges. 

Point number six—Can we reform 
the definition of professional “success” 
as a high salary? 
Half of all attor- 
neys in Florida 
m™ are practicing in 
the areas of com- 
mercial litigation, 
personal injury, 
real estate, and 
corporate law. 
Only two percent 
are environ- 
mental lawyers and only one percent 
are legal aid attorneys. Two attorneys 
just spent more than a quarter of a 
million dollars vying to become presi- 
dent-elect of The Florida Bar. Could 
this money have been used more effec- 
tively to advance the ideals of the 
profession in Florida? 

Point number seven—Can the legal 
profession increase its efforts to 
diversify? There are still too few mi- 
nority lawyers, especially in private 
and corporate practice. For example, 
even in Dade County there are fewer 
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than 300 black lawyers and only 1,400 
Hispanic lawyers out of a total lawyer 
population of over 9,000. 

After rubbing our bashed-in noses 
(we had asked for it), a lively discus- 
sion ranging over these topics closed 
out the evening. In the months that 
followed, our demonstrations included 
such topics as the ethical issues in 
connection with appellate practice, ethi- 
cal problems involved in adoption, and 
the use and misuse of the news media 
in court cases. In addition, we had a 
mock law school faculty meeting, which 
concentrated on affirmative action is- 
sues in admissions and faculty recruit- 
ment. 


Our Finale 

We ended our year with a banquet 
honoring our past inn president, Fed- 
eral District Court Judge James C. 
Paine, upon his assumption of senior 
judge status. At this closing, George- 
town University Law Professor Sher- 
man L. Cohn, the president of the 
American Inns of Court Foundation, 
delivered an address on the growth of 
the inns movement. Afterwards Judge 
Paine was lightly “roasted” by his col- 
leagues and former law partners. 

In sum, our inn of court provides not 
just an opportunity to dine with judges, 
students, and colleagues and engage 
in a challenging dialogue, but also an 
effective way to advance the profession 
through civility, ethics, and excel- 


lence.1 
1 Jenkins, The American Inns of Court: 


The lettering “Equal Before the Law” 


a 
at the entrance to the Fourth District Court of Appeal was given to 
the court by the Craig S. Barnard American Inn of Court in recognition of the hospitality of the Fourth District 
in offering its facilities for inn meetings. Pictured from left are George Kagan, Judge Harry Lee Anstead, 
Judge Melanie Jacobson, Phil Gildan, and Kirk Friedland. 


An Overview, 66 Fia. B.J. 67 (April 1992). 

? The formation of the West Palm Beach 
American Inn of Court began in 1988 when 
a group consisting of Fourth District Court 
of Appeal Judge Harry Lee Anstead, 15th 
Judicial Circuit Chief Judge Daniel T.K. 
Hurley, Bruce Rogow (former Dean of the 
Nova University School of Law), and law- 
yers Sidney Stubbs, John Beranek, Ted 
Babbitt, and Kirk Friedland applied to the 
American Inns of Court Foundation for a 
charter of form the inn. Federal District 
Court Judge Susan Black, a trustee of the 
National AIC Foundation, and John De- 
Vault of the Chester Bedell Inn of Court in 
Jacksonville assisted the group, and on 
June 10, 1988, the National Foundation 
awarded it charter number LIV. Supreme 
Court Justice Sandra Day O’Conner pre- 
sented the charter at the annual AIC meet- 
ing in Washington, D.C., and invitations to 
membership were sent out to a cross section 
of the legal community, including a group 
of Nova University law students and four 
of their professors, which linked the law 
school to the inn. 

Public Defender Craig S. Barnard, a char- 
ter member of the inn, was nationally 
recognized for his work defending death row 
prisoners. After his untimely death at the 
age of 39, the inn membership spontane- 
ously and unanimously named the inn in 
his honor. Thus, the West Palm Beach 
American Inn of Court LIV became known 
as the Craig S. Barnard Inn of Court the 
following year. 


Kirk Friedland is a solo practitioner 
in West Palm Beach who concen- 
trates in civil litigation, including 
construction, probate, business, and 
general contract law. He is a 1972 
honors graduate of Dartmouth Col- 
lege and a 1976 graduate of the 
University of Florida College of Law. 
He not only founded the Palm Beach 
County Chapter of the American Inns 
of Court Foundation, but has served 
as its administrator, secretary / 
treasurer, and counselor. 

This column is submitted on be- 
half of the Coordinating Council of 
Florida Inns, Amy D. Ronner, edi- 
tor. 
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A Nation of Strangers 
by Ellis Cose 
Reviewed by Marlyne Marzi Kaplan 

“[Llike Rasputin,” groused a legisla- 
tor, “immigration reform refuses to 
die.” In A Nation of Strangers: Preju- 
dice, Politics, and the Populating of 
America, Ellis Cose untangles truths 
and myths of immigration in a compel- 
ling chronicle of settlement, suffrage, 
and suffering. The trail is worth track- 
ing; the tale is worth telling. Mr. Cose 
does both well. 

The author unearths “roots of intol- 
erance” as he quarries the mother lode 
of colonial and revolutionary attitudes; 
the reader queries whether anything 
has changed. Desire for emigration 
endures, spurred by poverty and perse- 
cution. Too, debate over immigration 
endures, sparked by employment and 
the economy—Americans reacting to 
émigrés in proportion to the unlike- 
ness—most likely—of their religion, 
culture, class, or color. 

In A Nation of Strangers (the title, a 
spin on JFK’s A Nation of Immigrants), 
Mr. Cose charts 200 years of émigrés— 
British and European through Asian 
and Hispanic. Although settlers of 
many religions quested for freedom in 
colonial America, by the time of the 
Revolution, colonies had grown in- 
hospitable to divergent faiths. Most 
had become refuges “for dissenting Prot- 
estants”—98 percent of the Americans 
(some colonists delivered from intoler- 
ence, oddly, were loath to let sleeping 
dogmas lie). 

Emma Lazarus’ “huddled masses,” 
seeking freedom and fabled streets of 
gold, more often, found streets cobbled 
with bigotry—against Catholics, Anabap- 
tists, Quakers, Jews, Irish, Germans, 
Blacks, Chinese, Japanese, Commu- 
nists, Mexicans, Cubans, and Haitians, 
among others. 

Repeatedly, émigrés suffered at the 
hands of American xenophobia, and 
other phobias—some, harmless; oth- 
ers, rather less so. Lieutenant General 
John DeWitt directed to Secretary of 
War Henry Stimson, a chilling and 
paranoic tautology to justify evacu- 
ation and internment of Japanese- 
Americans: “The very fact that no sabo- 
tage has taken place to date is a 
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disturbing and confirming indication 
that such action will be taken.” 

Two post-publication events impact 
upon this 1992 book (April: Racial 
violence erupted in Los Angeles follow- 
ing acquittals in the Rodney King beat- 
ings; May: Haitiaan would-be refugees 
were turned back by the United States). 
Neither event renders the book un- 
timely. Rather, either may enrobe Mr. 
Cose as a seer of sorts—and more than 
a mediocre medium, at that: 

First, the author kens the foreshad- 
owing of grim violence: “Rather than a 
fire that flares up and burns itself out, 
[racial turmoil] has more resembled a 
virus that at times lies dormant but 
can suddenly erupt with vengeance— 
particularly during periods of stress.” 

Second (citing earlier days), the 
author pens an eerie portent: “Still, 
with national unemployment at nearly 
8 percent (and rising) and with the 
nation suffering through a recession, 
the White House was hesitant to em- 
brace the Haitians. . . .” 

Politicians make strained bedfellows, 
yielding to winds of politics, whims of 
prejudice. Mr. Cose, like a sleuth tail- 
ing lovers in trysts, trails leaders en- 
gaged in clumsy bureaucratic couplings, 
begetting generations of immigration 
acts—slews of offspring. 

Each enactment (hailed, hated, or 
dated) exponentially re-tallies and re- 
sorts groups in this most-wondrous-of- 
all numbers-games: quota systems; na- 
tional origins; family reunifications; 
visa lotteries; and wealthy investors— 
“the sale of American citizenship to 
anyone with one million dollars,’ re- 
buked Texas Congressman John Bry- 
ant. 

Ellis Cose, author of The Press, pre- 
sided over the Institute of Journalism 
Education, directed the energy policy 
studies at the Joint Center of Political 
Studies, has edited and written for 
major dailies, including the New York 
Daily News, the Chicago Sun-Times, 
the Detroit Free Press, and USA Today, 
and has been honored for investigative 
reporting. 

Rewarding research-junkies, Mr. 
Cose adds comprehensive, yet unobtru- 
sive, endnotes, bibliography, and in- 
dex—common marks of professional- 


ism. Distinguishing the work, how- 
ever, is an uncommon intelligence 
which informs the study—an impres- 
sion struck from the stone of Mr. Cose’s 
singular vision. That vision enables 
him to gauge the choler plaguing Blacks 
as they witness waves of new émigrés 
integrated more readily and rapidly 
than they, into a nation fast depleting 
its largesse. 

His epilogue is cautionary: “[Wle 
may reduce the intensity of future 
eruptions and may conceivably, in time, 
even eliminate the virus itself— 
provided we do not lapse into compla- 
cency or self-delusion and end up mis- 
taking the calm for the cure.” 

Take heed. All readers will find an 
in-depth inquiry into immigration re- 
form. Some readers, however, may be 
discomfited by an exploration down 
more remote paths: By turning atten- 
tion to the historic underside of immi- 
gration, Mr. Cose reveals—What? The 
vile and mucky underbelly of intol- 
erence. A few readers may be stunned 
to confront the image of—Whom? Them- 
selves. 

A Nation of Strangers: Prejudice, 
Politics, and the Populating of America 
by Ellis Cose is available from William 
Morrow and Company, Inc., for $25. 
Marlyne Marzi Kaplan, attorney and 
writer with an M.A. in English, teaches 
law, language, and literature, and is 
at work on a book of travel essays. 


The Divorce Lawyers 
by Emily Couric 
Reviewed by Elizabeth S. Baker 

In a series of 10 carefully selected 
cases, Emily Couric shows extraordi- 
nary matrimonial attorneys at work 
on ordinary domestic relations cases. 
She avoids celebrity stories with nar- 
row application. The cases that were 
chosen reveal the “hot” issues in di- 
vorce today: equitable distribution of 
marital assets; business valuation and 
the value of good will; relocation of the 
custodial parent and its effects on the 
visiting parent; parental abduction; the 
rights and responsibilities of step- 
parents; and domestic violence. The 
book devotes one chapter to each prob- 
lem and describes the people and is- 


sues involved. 

The litigants emerge as people in 
pain, adjusting with difficulty to the 
end of their marriage. They are not 
petty, irrational, or unsympathetic. The 
lawyers emerge as people who work 
hard, who care about their clients, and 
who try to achieve good results. Ms. 
Couric readily points out problems with 
the lawyers and the legal system. She 
accurately describes the interactions 
between the lawyers and their clients 
so that the reader gets a realistic view 
of the relationship. In one case, the 
lawyer is reluctant to share power with 
the client. The lawyer is used to giving 
directions and having them followed. 
He finds client questions unsettling. 
In another, the lawyer patiently listens 
to the client, answers endless questions, 
and follows the client’s stated desires, 
sharing decisionmaking with the cli- 
ent. He invites the client’s participa- 
tion in preparing the case. The book’s 
message is that you can find a lawyer 
who matches your temperament. Some 
clients confess that they wish they had 
listened to their lawyers. Others com- 
plain of unnecessary time and charges. 

The author never shies away from 
technical legal terms. With a minimum 
of difficulty she accurately conveys their 
meanings and points out important 
legal concepts like: The law is different 
in different states and the same legal 
principle may create different results 
when applied to different fact patterns. 

Probably the most difficult lesson in 
the book is that good lawyers don’t 
always win. In the parental relocation 
case, a sincere father finds his young- 
est child placed a world away from him 
in South Africa, subject to a political 
system the father despises. Several 
years later, without court intervention, 
the mother returns the child to the 
father in the United States while she 
continues to live with her new husband 
in South Africa. The moral of the story 
is that the long, expensive process of 
litigation does not necessarily dictate 
the outcome for long. 

Miami’s Mel Frumkes is featured in 
one of several cases that teaches the 
value of compromise. The husband had 
steadfastly refused to share the mari- 
tal estate equally. Having worked hard, 
but unsuccessfully, to settle the case, 
Mr. Frumkes obtained a result at trial 
that was better than his client had 
expected and far better than his client 
had been willing to settle for. The court 


found that the wife who had worked 
in the family business and had raised 
the children was entitled to more than 
half of the marital assets. After the 
husband filed an appeal, the case was 
settled so that the legal principle was 
preserved, but the husband was some- 
what appeased. 

The author provides an appendix 
listing her sources and research. She 
also provides a list of agencies that 
may be of help to divorce litigants, a 
glossary, and advice on hiring a divorce 
lawyer. Her postscript describes her 
personal opposition to divorce, which 
is second only to her opposition to 
being stuck in an unhappy marriage. 
She makes it clear that divorce is a 
difficult and expensive process. One 
lawyer is quoted as saying that brain 
surgeons have a distinct advantage 
over divorce lawyers in that the sur- 
geons can anesthetize the patients 
while they operate. 

Ms. Couric describes the assets and 
liabilities of the family at law system 
in a very readable fashion so that lay 
persons and lawyers can learn what 
to expect from the people on the other 
side of the desk. 


Elizabeth S. Baker of Miami received 
her J.D. from the University of Mary- 
land. She is board certified by The 
Florida Bar in marital and family law. 


The Boys From New Jersey: 
How the Mob Beat the Feds 


by Robert Rudolph 


They boasted that they “owned” New 
Jersey. Then they moved to Florida. 

“They” were “the boys from New 
Jersey,” the reputed members of an 
organized crime family who became 
the target of the longest federal crimi- 
nal trial in the nation’s history. 

U.S. v. Anthony Accetturo was a 
defense lawyer’s dream. But for gov- 
ernment prosecutors, author Robert 
Rudolph reports, it was a nightmare. 
The case had been heralded as the 
most ambitious organized crime prose- 
cution in the nation’s history. The goal: 
to take down the entire leadership of 
a mob family from godfather to street 
soldier in one knockout blow. 

It was a “megatrial” that took nearly 
two years to try, involved millions of 
dollars in government resources and 
became the ultimate test of federal 


racketeering laws. And in less than 
two days a jury returned a verdict 
pronouncing an entire crime family 
—not guilty. 

The Boys From New Jersey: How the 
Mob Beat the Feds, a new book pub- 
lished by William Morrow and Com- 
pany, reveals what went wrong with a 
prosecution that couldn’t lose and ex- 
poses the secrets behind the successful 
defense strategy that resulted in free- 
dom for 20 organized crime figures. 
Among the key characters in the book 
are a host of reputed mobsters who left 
their native New Jersey to set up 
operations in the Sunshine State. 

And when the case came to trial, the 
lead defendant, who had previously 
been prosecuted in Florida courts, chose 
as his lawyer prominent Florida attor- 
ney Milton Ferrell, Sr. For Ferrell, 
who died in the middle of the trial, the 
case was to become his last hurrah. 

Rudolph details how it all happened 
and how a career criminal and a team 
of streetwise lawyers used a combina- 
tion of legal cunning and outrageous 
humor to counter the firsthand testi- 
mony of dozens of prosecution wit- 
nesses, hundreds of hours of FBI tape 
recordings, and a virtual library of 
documentary evidence, and turn a fed- 
eral courtroom into a rollicking theater 
of the absurd. 

The Boys From New Jersey: How the 
Mob Beat the Feds is available for $22 
from William Morrow & Co., 1350 
Avenue of the Americas, New York, 
New York 10019. 


Estate Planning 

Warren Gorham Lamont announces 
the publication of Tax Planning With 
Life Insurance: Analysis With Forms 
by Howard M. Zaritsky and Stephan 
R. Leimberg. This new planning guide 
will help practitioners choose from 
among the many tax-saving benefits 
offered by today’s life insurance to 
develop the most effective wealth- 
building plans for their clients. 

Tax Planning With Life Insurance 
provides a thorough examination of the 
income, estate, gift, and generation- 
skipping transfer tax treatment of life 
insurance policies and proceeds. The 
authors spell out the strengths and 
limitations of various life insurance 
policies, point out hidden tax pitfalls, 
and reveal how tax pitfalls can be 
avoided in many situations. Practition- 
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ers will see what life insurance can do 
in a variety of real life situations. 

Tax Planning With Life Insurance 
includes charts, checklists, examples, 
and references throughout to make 
complex topics easier to comprehend. 
The book includes dozens of sample 
documents and forms used by the 
authors in their own practices. These 
forms are integrated into text and also 
provided on a complimentary 31/2” 
WordPerfect® disk. 

Howard M. Zaritsky earned his 
LL.M. in taxation from Georgetown 
University and currently practices with 
the law firm of Zaritsky & Zaritsky in 
Fairfax, Virginia. Stephan R. Leim- 
berg is a professor of taxation and 
estate planning at the American Col- 
lege in Bryan Mawr and holds a J.D. 
from Temple University School of Law, 
and the CLE designation from the 
American College. 

Tax Planning With Life Insurance: 
Analysis With Forms from Warren 
Gorham Lamont is a one-volume, 960- 
page, looseleaf, compression-bound pub- 
lication and costs $115. Contact Marion 
Busto at (212) 971-5061 to order. 


Trademark Transfers 

Worldwide Trademark Transfer: Law 
and Practice, the first international 
trademark transfer reference work, has 
been published by Clark Boardman 
Callaghan and the U.S. Trademark 
Association ($125, 918 pages). 

This comprehensive one-volume trea- 
tise is intended for intellectual prop- 
erty practitioners, tax consultants, and 
corporate analysis, and provides a com- 
plete guide to assuring valued and 
profitable international trademark 
transfers. 

Worldwide Trademark Transfers 
covers the law of 44 countries, provid- 
ing information not only on assign- 
ments practice and procedure, but on 
important related issues such as good- 
will or business asset transfer require- 
ments, brand valuation, security 
interests in marks, taxation of trans- 
fers, bankruptcy issues, mergers and 
acquisitions law, and other topics. In 
addition, the work provides all ap- 
plicable assignment forms, as well as 
translations of pertinent statutes. 

In addition to the relevant sections 
of law of each country, the treatise 
contains applicable assignment forms 
and English translations of statutes 
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from each country. The treatise’s key 
issues section provides a thorough com- 
parative analysis of important trade- 
mark law concepts, as well as related 
commercial and taxation issues. 

For more information call Clark Board- 
man Callaghan, New York, (212) 929- 
7500. 


Advice and Consent 
by Senator Paul Simon 

“There is a widely held belief among 
senators that, next to a declaration of 
war, voting on a Supreme Court nomi- 
nee is the most long-ranging decision 
a senator can make,” says Senator 
Paul Simon in his book, Advice & 
Consent: Clarence Thomas, Robert Bork 
and the Intriguing History of the Su- 
preme Court’s Nomination Battles. 

Senator Simon calls attention to the 
domination of public opinion polls and 
special interest groups in the nominat- 
ing and voting processes, as was first 
seen in full force during the Bork 
hearings, with the buying of television 
airtime to support his confirmation. 

Simon praises and criticizes pres- 
idents and their appointed justices on 
both sides of the aisle. He discusses 
presidents’ attempts to pack the Court 
and also to select nominees who are 
not their political allies in the interest 
of maintaining an ideological balance 
on the bench. 

Having been involved in the facets 
of the hearings, Simon provides de- 
tailed information on the nominee’s 
selection by the president, the hear- 
ings’ process from start to finish, the 
decisions made by committee members 
on subject matters to address, and the 
final vote on the Senate floor. 

Advice & Consent concludes with 
Simon’s recommendations that pres- 
idents pay more attention to the advice 
section of the “advice and consent” 
clause in the Constitution, acknowl- 
edge that the Senate has an obligation 
to examine the nominee’s philosophical 
base, and increase sensitivity to civil 
liberties—and thus Simon hopes to 
curb the statistic that approximately 
one-fifth of all nominees for the Su- 
preme Court have failed to be con- 
firmed. 

Advice & Consent: Clarence Thomas, 
Robert Bork and the Intriguing History 
of the Supreme Court’s Nomination 
Battles is available from National Press 
Books for $23.95 (328 pages). 


Advising the Elderly or 
Disabled Client 

by Lawrence A. Frolik 

and Melissa C. Brown 
Reviewed by Marshall B. Kapp 


Nowhere is the adage about “a pound 
of prevention being worth a pound of 
cure” more accurate than in the realm 
of navigating the legal environment 
pertinent to the choices and crises 
facing older and disabled persons. Care- 
ful and timely identification and plan- 
ning for various life contingencies can 
help these persons, their families, and 
their professional caregivers to avoid, 
or at least reduce, a tremendous 
amount of aggravation and economic 
and emotional deprivation at a later 
time. As the title of this new volume 
indicates, Frolik and Brown have pro- 
duced a guide for primarily office-based 
attorneys to assist in advising and 
planning on behalf of elderly or dis- 
abled clients or their surrogates. Prop- 
erly used, this practice manual can be 
an invaluable aid for the legal practi- 
tioner concerned with maximizing fi- 
nancial, health care, and housing op- 
tions and well-being for the client with 
a minimum degree of external interfer- 
ence. 


Frolik, a law professor at the Univer- 
sity of Pittsburgh, and Brown, a mem- 
ber of the California bar, present un- 
derstandable, detailed, heavily ref- 
erenced text supplemented by a prodi- 
gious amount of appendices containing 
sample checklists, forms (particularly 
in the various chapters on government 
benefits programs and tax considera- 
tions), state statute tables, organiza- 
tional addresses, and hypothetical cases 
to illustrate points. Indeed, the supple- 
mentary material comprises over a 
third of the book’s total girth. The 
product is a user-friendly instrument, 
written in the second person (i.e., “Here 
is what you should do in such and such 
circumstances”), that experienced 
practitioners should keep close at hand 
as a desk reference and that attorneys 
relatively new to this subject area will 
want to read as a whole for a general 
overview. 


The authors do an excellent job of 
stressing the special and continuing 
nature of the attorney/client relation- 
ship when the latter is elderly or dis- 
abled. They show the way that a pan- 
oply of seemingly unrelated issues (e.g., 
income maintenance, asset man- 


| 


agement, housing, and health care) 
actually meld together closely in a 
comprehensive planning effort. 

The only serious omission from this 
volume is a neglect of the problems of 
age discrimination, especially in em- 
ployment, and employment discrimina- 
tion against the handicapped. There is 
only acursory mention of the Rehabili- 
tation Act of 1973 and the Americans 
With Disabilities Act of 1990, and that 
mention occurs in the context of per- 
sons with AIDS. 

It is arguably an indictment of our 
current social policy that it requires 
this many pages to describe (the 
authors only explain the law here, not 
analyze its wisdom) the legal maze 
applicable to older and disabled per- 
sons, especially concerning the eligibil- 
ity and coverage requirements of fed- 
eral and state cash and in-kind benefit 
programs. However, the maze exists 
and this book will serve as a fine key 
to mastering it. 

Advising the Elderly or Disabled Cli- 

ent. By Lawrence A. Frolik & Melissa 
C. Brown. Warren, Gorham & Lamont, 
Inc., New York, NY. Approx. 900 pages, 
$135 (1992). 
Marshall B. Kapp is a Florida Bar 
member and professor at Wright State 
University School of Medicine, Dayton, 
Ohio. 


Dead Easy 

In the fall, Dutton will publish Dead 
Easy, an exciting first novel by Arthur 
F. Nehbrass, former commander of the 
organized crime bureau of the Metro 
Dade police and a criminal lawyer who 
won 40 commendations for his work 
at the FBI, where he was a special 
agent for more than 20 years. 

Dead Easy is about a tense high 
profile FBI investigation. Jean Stock- 
ton, wife of a successful real estate 
contractor, is abducted and held for 
ransom by Donald Stanley, a psycho- 
pathic ex-con, and his girlfriend. For 
Donald, who has devised this plan with 
the help of a made-for-TV movie, the 
ransom represents his ticket to a good 
life. Pitted against him is Al Lawrence, 
a veteran FBI agent—who comes into 
the case never having lost a kidnap 
victim. This suspenseful tale follows 
every twist and turn of a federal inves- 
tigation. 

The book is published by Dutton, 
Division of Penguin, USA, 375 Hudson 


St., New York, NY 10014, (212)366- 
2000. 


Law: A Treasury of 
Art and Literature 
Edited by Sara Robbins 
Reviewed by Ellen B. Gwynn 

When denigrating lawyers is the 
fashion, this exquisite book allows us 
to consider, in the privacy of our living 
rooms where we may appreciate with- 
out being lambasted, the honorable as 
well as the ignoble ways the legal 
system has touched the lives of people 
through the centuries. This handsome, 
oversized book contains 85 articles, 
speeches, and excerpts from novels and 
plays, ranging from the ancient code 
of Lipit-Ishtar of Sumer, the testimony 
of Joan of Arc at her trial, the trial of 
Captain Kidd for piracy, the closing 
argument of Alexander Hamilton in 
the trial of John Peter Zenger, the 
opinions of various lawyers on the 
justice meted out by Portia in “The 
Merchant of Venice,” to Leon Jaworski’s 
account of arguing for release of the 
Nixon tapes before the Supreme Court. 
In addition, there are 198 drawings, 
paintings, and photographs, including 
113 color plates. 

I found most of the selections very 
interesting, and some have encouraged 
further outside reading. In an account 
on current Japanese law, we learn that 
in a country where the controlling 
social mores are thoroughly Japanese, 
the legal system has been completely 
westernized, so that all civil laws derive 
from western law and there is 
remarkably little or no mention of 
Japanese origins in modern legal com- 
mentary. We read in “The Bar in the 
Third Reich,” by Kenneth C. H. Willig, 
how the Nazis systematically elimi- 
nated an independent bar and judici- 
ary by enacting laws that required 
complete fealty to the doctrines of Na- 
tional Socialism, under threat of dis- 
barment or criminal prosecution. In 
an excerpt from The Invisible Bar, The 
Woman Lawyer in America 1638-1986, 
Karen Berger Morello describes how 
the Court of Claims and then the 
Supreme Court refused to permit Belva 
Ann Lockwood, an 1873 law-school 
graduate, to argue in their courts. 
Frustrated but determined, Lockwood 
then successfully urged both houses of 
Congress to guarantee the admission 
of women to the federal courts. There 
is even a hilarious scene between Chico, 


the opera star, and Groucho Marx, the 
lawyer, from “A Night at the Opera,” 
in which Groucho tries to explain the 
tangled legalese of a proposed contract 
to his distrustful client (“You can’t fool 
me. There ain’t no Sanity Clause!”). 

What particularly sets this book 
apart from a more commonplace an- 
thology are the 113 richly colored 
plates, each of which is large enough 
to preserve much of the detail and 
drama of the original. Among the por- 
traits of lawyers and judges, law of- 
fices, and jury rooms, are a wonderful 
collection of trial scenes: an accused 
adulterer before Emperor Otto III in 
9th-century Rome, Galileo before the 
Inquisition, a patriarch of Salem on his 
knees before an angry judge during the 
witch trials, and a variety of citizens 
in “courtrooms” in the barns and back- 
woods of early America. Some of these 
latter settings have a look of casual 
disarry compared to modern American 
courtrooms, with men playing cards, 
children roughhousing, and spectators 
chattering. Somehow the repeated 
configuration in these trial scenes of 
the same essential elements of the 
drama—judge, advocate, jury, and de- 
fendant—each set in a different time 
and place, powerfully illustrates the 
thread that runs through this book: the 
common struggle to seek and do justice 
in the human family. These strikingly 
beautiful color plates bring emotion 
and passion to an otherwise thought- 
provoking book. 

This book is an appreciation of the 
legal tradition. Enjoy the book, and 
your place within the tradition. 

Law: A Treasury of Art and Litera- 

ture, 371 pages, 113 color plates, edited 
by Sara Robbins, sells for $75 from 
Hugh Lauter Levin Associates, Inc. 
(1990). 
Ellen B. Gwynn, a graduate of Florida 
State University College of Law, is a 
staff attorney at the First District Court 
of Appeal. 


Members of the Bar are encouraged 
to submit brief book reviews (approxi- 
mately S00 words) for publication. 
They should be related to law but may 
be practical, esoteric, entertaining or 
even fiction. Reviews should include 
the number of pages, the publisher, cost 
if known, and publisher’s address. 
Send them to Editor, The Florida Bar 
Journal, 650 Apalachee Parkway, Tal- 
lahassee 32399-2300. Reviews will be 
published on a space-available basis. 
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ACROSS 


Some believe that for lawyers it is per se 
unethical. 

Fast forward (abbr.). 

One who takes advantage. 

Homonym for party in 433 U.S. 350 (the case 
that upheld the right of a lawyer to advertise 
fees). 

Repugnant to blood relationship when used in 
conjunction with kinship. 

Of genus Ulmus. 

Canons. 

What to be for court, unless you enjoy being 
sanctioned. 

It’s proper as long as a judge or price is not 
the target. 

Lawyers that the profession can always do 
without. 

Party to the notorious Ohralik case, which 
took the position that soliciting accident 
victims in the hospital beds went too far. 
Prefix for that part of day when courts are 
usually closed. 

Still used to sign orders of discipline or 
disbarment. 

____ -partite arbitration involves three parties. 
It’s both a judicial and electrical circuit. 

A pais (abbr.). 

This can get you disbarred. 

This can get you convicted. 

It may mitigate an unethical act, but not 
exonerate it. 

Handles every type of legal problem (abbr.). 
Motion physics (abbr.). 

___ intentione (With that intent). 

__ default (Upon the occurrence of a failure). 
With 22 across, it was used by many states as 
the basis for striking down the so-called 
“minimum suggested fee schedule.” 

At the (French abbr.). 

A bad way to make a living for anyone, but 
particularly opprobrious for lawyers. 
Pertaining to a style of printing types (abbr.). 
Chemical symbol for zinc. 

Positioned within a defined domain. 

Getting tougher on divorce attorneys who 
sleep with their clients. 

Combined with 20 Down, it’s a recent image 
enhancing trend. 

Disburses. 

Affirmative. 

Belonging to a person. 

Uncollected income (Abbreviation used by 
accountants). 

The environment protectors (abbr.). 

The worst ethical violation that a lawyer can 
be charged with (two words). 


DOWN 
1 Greek letter. 
2 Supreme National God of Assyria. 


3 __ congres (French species of proof abolished 


in 1677). 


4 More than a casual dance. 


5 Do it and you’re just as guilty. 


1 5 |7 |e |9 10/11 
12 13 14 15 
16 17 
18 19 20 
21 22 | 24 25 26 
27 28 29 | 30 31 
32 33 34 35 
36 37 38 39 
40 a1 42. [43 44 
45 a6 | 47 48 49 
50 51 52 
53 54 55 56 
57 58 59 60 61 62 a 
63 64 65 56 
67 
6 This state recently passed a law prohibiting Puzzle by Ashley S. Lipson 
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the conduct referred to in the clue for 55 
Across (Earlier abbr.). 
Not the only ethical basis for billing. 
Fundamental existence for a sexless third 
person. 
Rare, extremely active and soft element 
(abbr.). 
The flower people. 
Sore source of many bar complaints. 
To do it was once unethical; but with today’s 
new rules for advertising and free speech, it’s 
hard to tell. 
By the way (abbr.). 
Synonym for singular homonym of 55 Across. 
Self descriptive adjective. 
Combined with 58 Across, lawyers should do 
it voluntarily. 
Irrational relationship between a circle and the 
shortest trip to its center 
35 Down; they were designed to instill this in 
the legal profession. 
Joe can get disbarred or Jill can get disbarred, 
but not both (Computereze). 
Type of Bible (abbr.). 
Flighty. 


30 


35 


> 
= 


Loser’s right. 

Do it to an enemy attorney, particularly via 
discovery proceedings; but too much can be 
unethical. 

They were designed to get rid of 27 Across 
and 67 Across, to increase 23 Down, to limit 
1 Across, and to regulate those who like to 
14 Down. 

Zone of expertise. 

That is (abbr.). 

Party to the landmark case holding that a 
lawyer cannot be disciplined just for placing 
a newspaper ad and listing fees. 

Bottom. 

Justice denied. 

Negative joinder. 

Taxi. 

Political organization for the aged. 

Very unethical treatment of a client. 
Freeloader. 

Negative conjunction. 

Latin verb of existence. 

Even. 

Judge’s physical function (past tense). 

A big source of New York City noise (abbr.). 


Solution to puzzle on page 92 
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LAWYER SERVICES PAGES 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
Ali major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


Expert Witness 


Electrical Power - Electronics 


Robert J. Abend, P.E. Areas of Expertise: 

¢ BSEE (Summa Cum Laude) ¢ Electrical Accidents 

MSEM Electrical Power 

* Three U.S. Patents Systems 

25 Years Experience Electronic Equipment 

¢ FCC General Radio ¢ Radar Equipment 
Telephone License ¢ Semiconductors 

* Member National * Computer Hardware & 
Forensic Center Software 


Telephone & FAX 1265 Palmdale Circle 
(407)952-2216 Palm Bay, FL 32905 


NO CHARGE FOR INITIAL CONSULTATIONS 


CHAP7.13 
BANKRUPTCY 
SOFTWARE 
With New Forms 
plus new 
Type Option 


Court Approval Guaranteed 


* Computer Counsel Seal awarded by 
Law Office Automation Center, 
independent testers of legal software. 


Call (313) 398-9930 
for test report, 
references and 

demo disk 


SPECIALTY SOFTWARE 


Box 7026 ¢ Huntington Woods, MI 48070 


INVESTIGATIONS 
TECHNICAL & MEDICAL 


®@ Skip Tracing 


EXPERT SERV 

: ineering (all areas); Negligence; Accident re- 
© Legal Pre-Trial construction; Products liability; Biomedical injury 
® Missing Persons analysis; Metallurgy & fracture analysis; Athletics 
© Insurance Claims & sports safety, Criminalistics; Medical, dental 
i and podiatry malpractice. Brochure. Medical & 

Witness Location dental doctors in addition to technical experts on 
® Video Surveillance Staff and available to consult and testify in all 


courts. Full range of laboratory services. 


Domestic Investigation WTERCITY TESTING & 
mployment 
Online National Database Searches 


Inquiry Services, Ltd. a. 
24 Hour Service 800) 669-5047 
7 Days a Week ( ) a Out of NYS (800) 822-1515 


HEALTH CARE AUDITORS, INC. 


HEALTH CARE AUDITORS, INC. 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE: An in depth evaluation to 
ascertain and define causation, liability and breaches in standards of care. 


* GRATIS CLINICAL CONFERENCES: We shall carefully take you step by step, through 
each case to insure that your clinical knowledge is commensurate with ours. We shall be brutally 
candid if case evidences no merit, or if causation is poor. 


* GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: Indepth reviews. 


* GRATIS, DETAILED, WRITTEN REPORTS: Should a case be unworthy of pursuit, 
and upon you directives, we shall be pleased to forward a detailed report. 


* HCAI Basic FEE is $275. You incur no costs until you choose to pursue the expert's work- 
up for his affidavit. No retired experts, no foreign experts, and no court worn experts. HCAI is not 
a simple referral service as we have provided litigation support for over 700 firms throughout the 
U.S. We have earned our reputation prudently, for both plantiff & defense. 


[ STAT STAT AFFIDAVIT SERVICE AVAILABLE |] 


HCAI Medical Litigation Support Team Telephone (813) 579-8054 

Feather Sound Corporate Center Telecopier (813) 573-1333 

2 Corporate Center Drive: Suite 520 
Clearwater, Florida 34622 


We are pleased to receive your calls. 
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Puzzle on page 90 


for 


Software... ? 


Consult the 

Legal Software Directory 
of your 

Florida Bar 

Journal directory. 
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Conversions 
for the 90’s 


If you are updating your present office 
equipment or need compatibility with 
a different system, call ICS first. We 
can convert dedicated word processor 
or PC diskettes to the format you 
want. We have hundreds of source 
and target pairings in 8", 544" and 
342" formats. We can also scan text 
from hard copy onto compatible 
diskettes for your new office system. 
And we do it all at a very reasonable 
cost. 


To learn more call us today at 


708 405-0501 


™ 


re | Information Conversion 
Services, Inc. SS 


1141 LAKE COOK ROAD « SUITE D 
DEERFIELD, IL 60015 


Discreet 
Professional 


SPECIAL PACKAGES AVAILABLE NOW: 


Includes AN Travel and Expenses _ 


Limited Financial Check 


Includes; In-person financial 
evaluation and physical examination 
_ of local records in any Florida court 


Deerfield Beach, FL 33442- 7708 
(305) 429-8855 


case and, 
Plaintiff or defense. 


and finances! 


Satisfaction guaranteed or your money back! 


Credible. 


Medical Experts 


Florida physicians have more credibility with 
Florida juries. We have more than 900 Florida 
physicians who will review your malpractice 
if it has merit, testify for you. 


Physicians for Quality 


1-800-284-3627 
THE ALTERNATIVE to typical referral services: 
we make full disclosure of our recruiting methods 


The SMALL FIRM 


Prescription 
SOFTWARE 
FOR IBM PCs & COMPATIBLES 


Computer automate your law firm with the 
all new Version 4.0 SMALL FIRM Pres- 
cription. 


e Time & Billing 

e Advanced Cost Accounting 
e Trust Accounting 

¢ General Ledger 

Payroll 

e Check Writer 

Report Generator 


All these functions are fully integrated into 
one program designed specifically for 
small law firms and all for just $299*. 
*Add $10 handling 


This program is so simple 
to operate, your legal 
secretary will have it 

running on the first day. 


Attorney Software, Inc. 
Software For Attorneys Written Attorneys 


1801 Australian. ‘Ave: ‘So. 
Suite 101. 

W. Beach, FL 33409 

(800) 749-9060 
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LAWYER SERVICES PAGES 
| 
| 
| 
Extended Financial Asset Check ........ $229 
— Includes; Full limited financial 
check plus motor vehicle and boat 
sfegistration check plus an in-person 
Call for details on our full range of surveillance. 
and investigative services, 
CALL TOLL FREE 
1-800-486-2202 
CLAIMS VERIFICATION 
INCORPORATED 
\ Over 12 years of Professional Service Fully Licensed & Insured 
| 


“idelity 


41151-0002-02 


There’s Fictitious 
Name Registration, 
And Then There’s 
Fictitious Name 
Registration. 


Where are your clients getting 
their fictitious name registration 
information? 

Many may be unaware that recent 
Florida law requires their registration 
with the Secretary of State’s office. 

At CIS, we can assist you in the 
preparation and recording of the 
necessary state forms. By establishing 
a statewide network of publications, we 
can publish your notice in any of the 
67 counties. Under the same statute, 
renewal of your fictitious name must 
occur every five years. And, with our 
exclusive tickler file we will remind 
you and your client of when that 
renewal is due. 

Our Fictitious Name Division is 
at your disposal to supply you and your 
client with the completed state forms 
and proof of their recording. 

Don't leave your clients in the 
dark. Let CIS do your fictitious name 
registration. Give us a call today for 
answers to all your fictitious name 
registration questions. 


CORPORATION 
INFORMATION 
SERVICES, INC 


Fictitious Name Division 
1201 Hays Street 
Tallahassee, Florida 32301 
Toll Free 1-800-342-8086 
Telefax 904 / 222-0393 


Affiliated with Corporation Service Company 


your 
: 


Westlaw. Think 
your own personal 


itas 
wsstand. 


Today’s news and 
information. It can 


be the edge you need 
to win. 

Enter DIALOG® 
on WESTLAW®, 
your access 
to the most 
comprehensive network of news and 
information available today. 

Your own newsstand. On your desktop. 


© 1992 West Publishing Co. 


Historic shuttle fight ends 


Aides spit 
jover Bush 


It's what these times call for when you 
need to examine every aspect of your 
client's situation. 

Including business trends, out of court 
settlements, and what your client's 
competition is doing. 

With over 35 full text newspapers 
online, from the Boston Globe and 
Philadelphia Inquirer to the Miami Herald 
and Los Angeles Times. With Consumer 
Reports. Marquis Who's Who. 


The Washington Post. The 
Congressional Information Service. 


The Times of London. And several 
more sources, many available only 
on WESTLAW. 
No other online research service offers 


you more news and information. 
Call now. 1-800-328-9352. And set up 
your own personal newsstand. 


More ways to win 


| Ask us about special 
offer available to 


/ / bed 
WESTLAW 
m Host Sunday Slobe j 


oF 


